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DEPARTMENT OF EDUCATION

34 CFR Parts 600, 602, 603, 654, 668,
and 674

RIN 1840-AD36, 1840-AD37
[Docket ID ED-2018-OPE-0076]

Student Assistance General
Provisions, The Secretary’s
Recognition of Accrediting Agencies,
The Secretary’s Recognition
Procedures for State Agencies

AGENCY: Office of Postsecondary
Education, Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations governing the recognition of
accrediting agencies, certain student
assistance general provisions, and
institutional eligibility, as well as makes
various technical corrections.

DATES: These regulations are effective
July 1, 2020.

Implementation date: For the
implementation dates of the included
regulatory provisions, see the
Implementation Date of These
Regulations section of this document.
FOR FURTHER INFORMATION CONTACT: For
further information related to
recognition of accrediting agencies,
Herman Bounds at herman.bounds@
ed.gov or (202) 453-7615 or Elizabeth
Daggett at elizabeth.daggett@ed.gov or
(202) 453—-6190. For further information
related to State authorization, Scott
Filter at scott.filter@ed.gov or (202) 453—
7249 or Sophia McArdle at
sophia.mcardle@ed.gov or (202) 453—
6318. For all other information related
to this document, Barbara Hoblitzell at
barbara.hoblitzell@ed.gov or (202) 453—
7583 or Annmarie Weisman at
annmarie.weisman@ed.gov or (202)
453-6712. If you use a
telecommunications device for the deaf
(TDD) or a text telephone (TTY), call the
Federal Relay Service (FRS), toll-free, at
(800) 877—-8339.

SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of This Regulatory Action:
Through this regulatory action, the
Department of Education (Department
or we): (1) Strengthens the regulatory
triad by more clearly defining the roles
and responsibilities of accrediting
agencies, States, and the Department in
oversight of institutions participating in
the Federal Student Aid programs
authorized under title IV of the Higher
Education Act of 1965, as amended (title
IV, HEA programs); (2) establishes
“substantial compliance” with regard to
recognition criteria as the standard for

agency recognition; (3) increases
academic and career mobility for
students by eliminating artificial
regulatory barriers to work in a
profession; (4) provides greater
flexibility for institutions to engage in
innovative educational practices more
expeditiously and meet local and
national workforce needs; (5) protects
institutional autonomy, honors
individual campus missions, and
affords institutions the opportunity to
build campus communities based upon
shared values; (6) modifies “substantive
change” requirements to provide greater
flexibility to institutions to innovate and
respond to the needs of students and
employers, while maintaining strict
agency oversight in instances of more
complicated or higher risk changes in
institutional mission, program mix, or
level of credential offered; (7) clarifies
the Department’s accrediting agency
recognition process, including accurate
recognition of the geographic area
within which an agency conducts
business; (8) encourages and enables
accrediting agencies to support
innovative practices, and provides
support to accrediting agencies when
they take adverse actions; and (9)
modifies the requirements for State
authorization to clarify the
responsibilities of institutions and
States regarding students enrolled in
distance education programs and
students enrolled in programs that lead
to licensure and certification.

Summary of the Major Provisions of
This Regulatory Action

These regulations—

e Revise the requirements for
accrediting agencies in their oversight of
member institutions and programs to be
less prescriptive and provide greater
autonomy and flexibility to facilitate
agility and responsiveness and promote
innovation,;

o Revise the criteria used by the
Secretary to recognize accrediting
agencies to focus on education quality
and allow competition;

¢ Revise the Department’s process for
recognition and review of accrediting
agencies;

o Clarify the core oversight
responsibilities among each entity in the
regulatory triad—accrediting agencies,
States, and the Department—to hold
institutions accountable;

¢ Establish the roles and
responsibilities of institutions and
accrediting agencies in the teach-out
process;

o Establish that the Department
recognizes an institution’s legal
authorization to operate postsecondary
educational programs when it is exempt

from State authorization under the State
constitution or by State law as a
religious institution with a religious
mission;

¢ Revise the State authorization
requirements for institutions offering
distance education or correspondence
courses; and

e Remove the regulations related to
the Robert C. Byrd Honors Scholarship
Program, which has not received
funding in many years.

Authority for this Regulatory Action:
Section 410 of the General Education
Provisions Act provides the Secretary
with authority to make, promulgate,
issue, rescind, and amend rules and
regulations governing the manner of
operations of, and governing the
applicable programs administered by,
the Department. 20 U.S.C. 1221e-3.
Furthermore, under section 414 of the
Department of Education Organization
Act, the Secretary is authorized to
prescribe such rules and regulations as
the Secretary determines necessary or
appropriate to administer and manage
the functions of the Secretary or the
Department. 20 U.S.C. 3474. These
authorities, together with the provisions
in the HEA, permit the Secretary to
disclose information about title IV, HEA
programs to students, prospective
students, and their families, the public,
taxpayers, the Government, and
institutions. Further, section 431 of the
Department of Education Organization
Act provides authority to the Secretary,
in relevant part, to inform the public
about federally supported education
programs and collect data and
information on applicable programs for
the purpose of obtaining objective
measurements of the effectiveness of
such programs in achieving their
intended purposes. 20 U.S.C. 1231a.

Costs and Benefits: As further detailed
in the Regulatory Impact Analysis, the
benefits of these regulations include
increasing transparency and improving
institutional access for students,
honoring the autonomy and
independence of agencies and
institutions, restoring focus and clarity
to the Department’s agency recognition
process, integrating risk-based review
into the recognition process, improving
teach-outs for students at closed or
closing institutions, allowing
accrediting agencies to focus greater
attention on student learning and the
student experience, and restoring public
trust in the rigor of the accreditation
process and the value of postsecondary
education. These regulations reduce
regulatory burden on institutions that
wish to develop and implement
innovative programs and on accrediting
agencies because of greater flexibility to
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make low-risk decisions at the staff
level. In addition, these regulations
significantly reduce the regulatory
burden associated with preparing and
submitting accrediting agency petitions
for recognition or renewal of recognition
since some of this review will now
occur through a site visit, thereby
eliminating the need to upload perhaps
thousands of pages of documents.

The potential costs associated with
the regulations include some burden
associated with required disclosures
and the need for accrediting agencies to
develop new polices for accreditation
decision-making, enforcement of
standards, and substantive change
reporting requirements. While not the
anticipated or desired outcome, it is also
possible that agencies would avail
themselves of reduced regulatory
burden without redeploying resources
towards greater oversight of program
quality, student learning, and the
student experience at institutions and
programs; or some agencies could lower
their standards. It is, therefore,
incumbent on the Department and
National Advisory Committee on
Institutional Quality and Integrity
(NACIQI or Advisory Committee) to use
new accountability and oversight tools
provided for in these regulations to
properly mitigate these risks and
monitor agencies to ensure they are
upholding their mission-based
standards for educational quality.

Implementation Date of These
Regulations: Section 482(c) of the HEA
requires that we publish regulations
affecting programs under title IV of the
HEA in final form by November 1, prior
to the start of the award year (July 1) to
which they apply. However, that section
also permits the Secretary to designate
any regulation as one that an entity
subject to the regulations may choose to
implement earlier and the conditions for
early implementation.

The Secretary is exercising her
authority under section 482(c) of the
HEA to designate the following new
regulations at title 34 of the Code of
Federal Regulations included in this
document for early implementation
beginning on November 1, 2019, at the
discretion of each institution, or each
agency, as appropriate:

(1) Section 600.2.

(2) Section 600.9.

(3) Section 668.43.

(4) Section 668.50.

The final regulations included in this
document are effective July 1, 2020.

Public Comments: In response to our
invitation in the notice of proposed
rulemaking (NPRM) published in the
Federal Register on June 12, 2019 (84
FR 27404), we received 195 comments

on the proposed regulations. We do not
discuss comments or recommendations
that are beyond the scope of this
regulatory action or that would require
statutory change.

Analysis of Comments and Changes

We developed these regulations
through negotiated rulemaking. Section
492 of the HEA requires that, before
publishing any proposed regulations to
implement programs under title IV of
the HEA, the Secretary must obtain
public involvement in the development
of the proposed regulations. After
obtaining advice and recommendations,
the Secretary must conduct a negotiated
rulemaking process to develop the
proposed regulations. The negotiated
rulemaking committee reached
consensus on the proposed regulations
that we published on June 12, 2019. The
Secretary invited comments on the
proposed regulations by July 12, 2019,
and 195 parties submitted comments.
An analysis of the comments and of the
changes in the regulations since
publication of the NPRM follows.

We group major issues according to
subject, with appropriate sections of the
regulations referenced in parentheses.
We discuss other substantive issues
under the sections of the regulations to
which they pertain. Generally, we do
not address minor, non-substantive
changes, recommended changes that the
law does not authorize the Secretary to
make, or comments pertaining to
operational processes. We also do not
address comments pertaining to issues
that were not within the scope of the
NPRM.

General Comments

Comments: Several commenters
supported the Department’s proposals to
amend the regulations governing the
recognition of accrediting agencies,
certain student assistance general
provisions, and institutional eligibility.
Specific support was conveyed
regarding regulations that advance
innovation, strengthen student
protections through enhanced
disclosures and teach-out requirements,
preserve State reciprocity agreements,
and mitigate the unjustified stigma that
has been associated with attending
nationally accredited institutions and
the impact that has had on the
transferability of credits students earned
at these institutions. One commenter
opined that trade schools, community
colleges, apprenticeships, and other
programs that are significantly shorter
and less costly than a traditional
bachelor’s degree are alternative
pathways for students’ financial
stability and success. The commenter

stated that these programs deserve the
same respect as programs at prestigious
institutions, and that the proposed
regulations would make dramatic steps
forward for this often-overlooked form
of higher education.

Discussion: We appreciate the
commenters’ support.

Changes: None.

Comments: Many commenters
expressed general opposition to the
proposed regulations, suggesting that
the Department was weakening both its
oversight of accrediting agencies and the
accrediting agencies’ oversight of
institutions, reducing transparency, and
putting students and taxpayers at risk.
Others stated that we should withdraw
the proposed regulations. The
commenters were concerned that the
proposed changes would erode the
value of accreditation, make it difficult
for prospective students to assess the
quality of an institution of higher
education, render postsecondary
credentials and degrees meaningless,
and negatively impact the
competitiveness of the United States in
the global economy.

Discussion: In response to the
commenters requesting that the
proposed regulations be strengthened,
completely revised, or withdrawn, we
believe these final regulations strike the
right balance between our goals of
encouraging innovation and ensuring
accountability, transparency, clarity,
and ease of administration, while
providing sufficient oversight of
accrediting agencies and institutions
and, at the same time, protecting
students, the Federal government, and
taxpayers. These regulations enable
accrediting agencies and institutions to
be nimbler and more responsive to
changing economic conditions and
workforce demands, and they permit
agencies to convey their intention to
take negative action earlier by providing
a period of time during which an
institution may remain accredited and
still participate in title IV programs in
order to graduate students near the end
of their programs or help students
transfer to new institutions. The
changes to the criteria used by the
Secretary to recognize accrediting
agencies by placing increased focus on
education quality strengthen the value
and effectiveness of accreditation.
Additional tools available to accrediting
agencies to hold institutions and
programs accountable will also increase
the value of accreditation. We believe
that the regulations are in the best
interest of students, consumers, and
taxpayers, and will improve the quality
of the education offered at institutions
by ensuring that all institutions and
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programs meet a threshold of quality.
Finally, we have taken heed of the
Academy of Arts and Sciences
recommendation in The Future of
Undergraduate Education, that “while
the most vigorous critique of regulation
has focused on federal rules, state
agencies and accrediting bodies should
also engage in a thoughtful review to
identify regulations and other policy
barriers that may impede the spread of
innovation across colleges and
universities. We should review and roll
back, where possible, regulations that
do not contribute to protecting students
by insisting that providers meet rigorous
quality standards. Conversely, we
should direct greater regulatory
attention and compliance at institutions
that are chronically poor performers. A
better relationship between important
regulatory protections and the
promotion of innovation can be
achieved through thoughtful action at
the State, Federal, accreditation, and
institutional level.” 1 This sentiment is
endorsed by the Task Force on Federal
Regulation of Higher Education, a group
of college and university presidents and
chancellors, created by a bipartisan
group of U.S. Senators, who recently
released an analysis recommending that
regulation not related directly to
institutional quality and improvement
be identified and, where possible,
eliminated.?

Changes: None.

Comments: Several commenters
stated that the negotiated rulemaking
process, by which we developed the
proposed regulations, was flawed. Many
commenters opined that condensing an
expansive agenda with over a dozen
topics into a single negotiated
rulemaking provided inadequate time
for the full negotiated rulemaking
committee to meaningfully discuss the
complete scope of regulatory changes.
Some commenters objected to the
Department’s decision to use
subcommittees, with some objecting
specifically to the use of a subcommittee
to develop definitions that informed the
proposed changes to the accreditation
regulations. Others objected to the
simultaneous scheduling of
subcommittee meetings, asserting that
this made it impossible for negotiators
to physically attend all meetings, and
opined that the subcommittee meetings
were not open to the public, as required
by the HEA. Another commenter wrote
in support of the Department’s use of

1 amacad.org/sites/default/files/academy/
multimedia/pdfs/publications/
researchpapersmonographs/CFUE_Final-Report/
Future-of-Undergraduate-Education.pdf.

2 acenet.edu/news-room/Documents/Higher-
Education-Regulations-Task-Force-Report.pdf.

subcommittees, noting that they served
to provide a foundation on the issues for
which the negotiating committee was
able to thoughtfully consider and
develop the language found in the
proposed regulations.

Discussion: We disagree with the
commenters who said that the
Department’s rulemaking process was
flawed. It is not uncommon for the
Department to address multiple topics
with a single negotiated rulemaking
committee,? nor was this the first time
that the Department utilized non-voting
subcommittees to delve more deeply
into a specific topic and provide
recommendations to the main
committee. The recommendations of the
subcommittees were not binding on the
members of the main committee who
were free to discuss the issues in as
much detail as they required to come to
agreement. For example, the members of
the main committee discussed in detail
and made edits to the recommended
definitions of terms provided to them by
the subcommittee before reaching
consensus.

Although the subcommittee meetings
were scheduled simultaneously, the
negotiators and the public were
provided both live-streamed and
recorded access to the subcommittees’
deliberations, fulfilling the legal
requirements of HEA section 492.
Finally, we believe that there was
enough time for the full negotiated
rulemaking committee to meaningfully
discuss the complete scope of regulatory
changes. Specifically, the committee
voted to extend the meeting times of
each of the four days in the third session
by two hours. The committee also voted
to extend negotiations to include a
fourth session of four additional days,
which also included extended hours.

Changes: None.

Comments: Some commenters
expressed concern that States lacked
adequate representation on the
negotiating committee, noting that a
representative from the State Higher
Education Executive Officers (SHEEQO)
was added following self-nomination,
and that the Department cast the sole
dissenting vote on the self-nomination
of a representative of State attorneys
general (AGs), suggesting that a critical
consumer protection and State
enforcement voice was omitted from the
discussion. A group of commenters

3 www.federalregister.gov/documents/2013/11/
20/2013-27850/negotiated-rulemaking-committee-
negotiator-nominations-and-schedule-of-
committee-meetings-title-iv and
www.federalregister.gov/documents/2014/12/19/
2014-29734/negotiated-rulemaking-committee-
negotiator-nominations-and-schedule-of-
committee-meetings-william-d.

echoed this complaint, adding that the
omission of State AGs prevented a
critical voice for protecting students
from being heard. Other commenters
asserted that the interests of students,
student veterans, and consumers were
not adequately represented. Another
commenter stated that no single member
of the committee had expertise on all
topics under consideration, asserting
that section 492 of the HEA, 20 U.S.C.
1098a(b)(1), requires negotiators to have
expertise in all subjects under
negotiation.

Discussion: The negotiated
rulemaking process ensures that we
consider a broad range of interests in the
development of regulations.
Specifically, negotiated rulemaking is
designed to enhance the rulemaking
process through the involvement of all
parties significantly affected by the
topics for which we will develop the
regulations. Accordingly, section
492(b)(1) of the HEA, 20 U.S.C.
1098a(b)(1), requires that the
Department choose negotiators from
groups representing many different
constituencies. The Department selects
individuals with demonstrated expertise
or experience in the relevant subjects
under negotiation, reflecting the
diversity of higher education interests
and stakeholder groups, large and small,
national, State, and local. In addition,
the Department selects negotiators with
the goal of providing adequate
representation for the affected parties
while keeping the size of the committee
manageable.

Students, student veterans, and
consumers were all ably represented by
non-Federal negotiators on the
negotiating committee with primary and
alternate representatives for each of
these constituencies, as well as in the
subcommittees.

The Department’s decision to not
include a representative of State AGs on
the main committee was predicated on
the fact that the topics for negotiation
did not include issues that are
specifically related to their work. In
addition, several negotiators commented
that adding a State AG to the full
committee would have created conflicts
and perhaps even silenced discussion,
since some negotiators were the subject
of one or more State AG inquiries or
investigations. In fact, there were
multiple members of the committee who
rejected the idea of adding a State AG
to the committee during the first two
attempts to vote on the self-nomination
of a State AG. In some prior
rulemakings, the Department has
determined that State AGs were an
affected constituency. In those cases, the
Department has included them as
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negotiators. However, the Department
did not believe that State AGs were a
particularly relevant constituency group
for this rulemaking effort and
determined that SHEEOs were the more
appropriate representative of State
interests, especially with regard to the
topics negotiated. However, at the
request of an AG who nominated
himself and an additional AG, the
committee voted to add a representative
of State AGs to the Distance Education
and Innovation subcommittee and
provided the opportunity for that
representative to contribute to the
deliberations that informed the main
committee’s work.

It would be highly unusual for any
individual negotiator to have expertise
on all the topics under consideration in
any negotiated rulemaking. The
Department relies upon the collective
expertise of the non-Federal negotiators
to inform the discussions and
deliberations, recognizing that some
members of the committee will be more
knowledgeable about certain topics or
elements of topics than others based on
their area of expertise and the
constituency they represent. The HEA
does not require the Department to
select specific entities or individuals to
be on the committee, nor does it require
non-Federal negotiators be an expert in
all areas under discussion, but rather,
that they are “individuals with
demonstrated expertise or experience in
the relevant subjects under negotiation,
reflecting the diversity in the industry,
representing both large and small
participants, as well as individuals
serving local areas and national
markets.” ¢ Non-Federal negotiators
representing students, student veterans,
and consumers, for example, provide
important perspectives on this and other
negotiated rulemaking committees, but
are unlikely to have the same kind of
expertise as financial aid administrators.
The Department agrees that it
overlooked an important member of the
triad by inadvertently neglecting to
include a representative of the SHEEOs
as one of the categories of negotiators
required for this rulemaking. The
Department appreciates the nomination
of a representative of this constituency
and the support of the other negotiators
to include him as a non-Federal
negotiator.

Changes: None.

Comments: A group of commenters
stated that the negotiated rulemaking
process failed to provide students and
consumers with enough opportunity to
be heard.

4HEA section 492, 20 U.S.C. 1098a(b)(1).

Discussion: We believe that the
negotiated rulemaking process provided
students and consumers with sufficient
opportunity to be heard. The negotiated
rulemaking committee included primary
and alternate negotiators representing
students, student veterans, and
consumer advocates. Moreover, the
Department conducted three public
hearings before the negotiated
rulemaking began and provided time for
public comment on each of the 12 days
the main committee met.

Changes: None.

Comments: Several commenters
asserted that the Department failed to
provide evidence to support the need
for the proposed regulatory changes
during the negotiated rulemaking.
Several commenters objected to the
proposed changes that affect religious
institutions of higher education,
asserting that the Department had failed
to adequately substantiate the need for
such changes. Another commenter
stated that the Department failed to
present enough evidence that
accreditation is a barrier to innovation.
One commenter petitioned for
correction and disclosure under the
Information Quality Act (IQA), arguing
that the Department failed to disclose
underlying sources or methodologies to
support our policy proposals.

Discussion: We disagree with the
commenters who stated that the
Department failed to provide data or
evidence to support the need for the
proposed regulatory changes during the
negotiated rulemaking. We acknowledge
that the Department was unable to fulfill
several of the specific data requests
made by negotiators because they
sought information that is not available.
The changes to the regulations are based
on many factors, including feedback we
received from the public, studies
conducted by higher education
associations, and emerging trends in
postsecondary education. Specifically,
the Department developed a list of
proposed regulatory provisions based on
advice and recommendations submitted
by individuals and organizations as
testimony in a series of three public
hearings in September of 2018, as well
as written comments submitted directly
to the Department. Department staff also
identified topics for discussion and
negotiation. We developed the proposed
regulations that we negotiated during
negotiated rulemaking with specific
objectives for improvement, including
updating the requirements for
accrediting agencies in their oversight of
member institutions or programs;
establishing requirements for
accrediting agencies to honor
institutional mission; revising the

criteria used by the Secretary to
recognize accrediting agencies,
emphasizing criteria that focus on
educational quality; encouraging
accrediting agencies and States that
collect job placement data to do so using
publicly available administrative
datasets to increase their reliability and
comparability; simplifying the
Department’s process for recognition
and review of accrediting agencies; and
promoting greater access for students to
high-quality, innovative programs.

Changes: None.

Comments: An association and other
commenters asserted that the decision
to publish three separate NPRMs, rather
than a single NPRM encompassing the
entirety of the consensus language,
made it impossible to submit informed
comments on the partial provisions
included because the public is unaware
of other changes the Department intends
to propose to related provisions on the
agenda from this rulemaking. Another
commenter asserted that there is no
guarantee that the Department will
propose the remaining regulations from
the negotiation’s consensus, suggesting
that this would prevent the proposed
regulations from functioning coherently.

Discussion: It is possible for members
of the public to submit informed
comments on the provisions that we
included in the NPRM. We discussed
and negotiated the topics in the
proposed regulations included in the
NPRM in their entirety during
negotiated rulemaking. As the
rulemaking sessions considered
numerous topics, we separated the
subject matter into groups. We included
one set of topics in the first NPRM and
plan to publish two additional NPRMs
including the remaining topics within
the next few months. Moreover, because
the negotiated rulemaking committee
reached consensus, the totality of the
proposed regulatory changes was
available to the public at the conclusion
of the negotiations.

We appreciate commenters’ concerns
about how these regulations would
function without the other regulatory
pieces moving forward. However, since
we achieved consensus on all topics
included in negotiated rulemaking, we
anticipate that the other regulations that
were part of this rulemaking effort will
similarly become final regulations soon.

The preparation of the NPRM
included a review of other regulations
in the consensus language that were
dependent on the accreditation
regulations, and those sections of the
amended regulations were included in
this regulatory package. These included
any regulatory changes to definitions
and regulations pertaining to State
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authorization of institutions and
programs.

Changes: None.

Comments: One commenter noted
that the final vote occurred with little
time left to negotiate, rushing a
consensus vote.

Discussion: The final vote in
negotiated rulemaking frequently occurs
at the end of the last day of negotiations.
Negotiators who are not satisfied with
the proposed regulations when the final
vote occurs may vote against consensus
or withhold their support.

Changes: None.

Comments: Some commenters alleged
that negotiators who opposed the
Department’s proposed regulations were
coerced into reaching consensus by
other negotiators who suggested that,
absent consensus, the Department
would propose regulations that were
less reflective of the negotiators’
interests.

Discussion: The Department
acknowledges that negotiated
rulemaking can be a stressful endeavor,
as each member of the committee works
hard to represent the best interests of
their constituency, and, by virtue of its
design, consensus requires a give-and-
take from all parties. However, primary
committee members have independent
authority to vote and should do so in
keeping with their assessment of the
proposed regulatory changes. Although
it is true that, absent consensus, the
Department may propose regulations
that differ from the language developed
by the negotiating committee, those
proposed regulations would still be
subject to public comment and could
change based on that input.

Changes: None.

Comments: Some commenters opined
that the public comment period was too
short and did not permit a meaningful
opportunity to comment, noting that
when a proposed regulation—such as
this one—is classified as “‘economically
significant” and “major” by the Office
of Information and Regulatory Affairs,
section 6(a) of Executive Order 12866
requires the Department to “afford the
meaningful opportunity to comment on
any proposed regulation, which in most
cases should include a comment period
of not less than 60 days.” These
commenters noted that the comment
period included a Federal holiday and
eight weekend days.

Discussion: We believe that the 30-
day public comment period was an
adequate time period for interested
parties to submit comments. Because we
reached consensus during negotiated
rulemaking, the proposed regulatory
language was available to the public at
the conclusion of the final negotiating

session, which afforded interested
parties additional time to begin
formulating their comments.

Prior to issuing the proposed
regulations, the Department conducted
two public hearings and four negotiated
rulemaking sessions, where
stakeholders and members of the public
had an opportunity to weigh in on the
development of much of the language
reflected in the proposed regulations. In
addition, we believe that the 30-day
public comment period was necessary
to allow us to meet the HEA’s master
calendar requirements. Under those
requirements, the Department must
publish final regulations by November
1, 2019, for them to be effective on July
1, 2020. The recognition process for
accrediting agencies is lengthy and the
changes to these regulations will require
significant planning and coordination
on the part of agencies and Department
staff. Delaying the effective date of these
regulations would unnecessarily delay
the realization of the benefits associated
with these changes.

Changes: None.
Institutional Eligibility
Definitions (§ 600.2)

Comments: Several commenters
expressed support for the Department’s
proposed addition of a definition of
“additional location” and its proposed
revision of the term “‘branch campus,”
indicating that the clarifications
provided in those definitions resolved
confusion regarding the two terms.

Several other commenters expressed
support for the student protections
included in the proposed definitions of
“teach-out” and “‘teach-out agreement,”
including prohibitions on
misrepresentation of the nature of teach-
out plans, teach-out agreements, and
transfer of credit. The commenters also
supported the proposed stipulation in
the definition of ““teach-out” that we
should always permit a student to
access a closed school discharge if the
student chooses not to pursue the teach-
out option.

Discussion: The Department thanks
the commenters for their support. After
further review, the Department is
making minor clarifications to the
definition of ‘“‘teach-out” in § 600.2.
First, we are clarifying that a teach-out
is a process rather than a time period.
Because teach-outs can continue for
years to allow every enrolled student
the opportunity to complete his or her
program, it is important to clarify that
it is the set of activities that define a
teach-out, not necessarily the period of
time.

We are also removing from the
definition language that asserts that a
student who chooses at the time of the
teach-out announcement to leave the
school and pursue a closed school loan
discharge is able to do so, as this is not
a definitional issue. Students who
withdraw from a closing school may
still be eligible for a closed school loan
discharge when the formal teach-out is
not completed until well after the 180
days generally associated with closed
school loan forgiveness. Section
685.214(c) affirms that a borrower may
be eligible for a closed school loan
discharge when the borrower’s school
closes and the borrower does not
complete the program of study or a
comparable program through a teach-out
at another school or by transferring
academic credits or hours earned at the
closed school to another school.

While not a change, we are
emphasizing in § 668.26(e)(2) that an
institution is prohibited from
misrepresenting the nature of its teach-
out plans, teach-out agreements, and
transfer of credit, and that any such
misrepresentation may provide the basis
for a borrower’s claim of defense to
repayment.

Changes: We have modified the
wording of the definition of “teach-out”
in § 600.2 to clarify that it is an activity,
rather than a period of time. The teach-
out activity may be conducted by the
closing institution in order to provide
an opportunity to enrolled students to
complete their programs or may be
conducted by other institutions who
permit students from the closing or
closed institution to complete their
programs at their institution.

Comments: Several commenters
requested additional clarification
regarding the definition of “additional
location,” indicating that confusion
remained regarding how to apply the
definition to an urban campus where
buildings are located close together, but
not directly adjacent to one another.
One commenter noted as an example
that some buildings on an urban campus
might be on the same city block, others
might be nearby, while still others could
be a 30-minute drive or more. The
commenter offered another example of a
location that was in a different State
than the main campus yet separated
from the main campus by only a few
miles. The commenter stated that it was
unclear whether the Department would
consider any of those locations a
“facility that is geographically apart”
from the main campus.

Another commenter noted that the
regulations did not require State
authorizing agencies to adopt similar
definitions of the terms “branch
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campus” and ‘“‘additional location” and
noted that any such requirements could
have significant impacts on States’
authorizing and approval processes.

Discussion: The Department relies
upon the reasonable judgment of the
institution and its accrediting agency to
determine whether a facility is
“geographically apart” from the
institution’s main campus. The
Department agrees that its regulations
do not require State authorizing
agencies to define “branch campus” or
“additional location” the same way the
defines Department defines those terms.
The Department does not have the
authority to impose its definitions for
these terms on States but encourages
States to adopt conforming definitions
to reduce confusion.

Changes: None.

Comments: One commenter requested
that the Department explain the
connection between an institution’s
main campus and a ‘“‘branch campus.”
The commenter noted that the
definition contains many requirements
that are characteristic of an independent
institution, including an independent
fundraising and corporate structure, and
stated that it was therefore unclear what
relationship such a campus should have
with its parent institution.

Discussion: A “branch campus” is a
type of additional location that meets
specific criteria, including retaining
permanence and autonomy with respect
to faculty, administration, and
budgetary and hiring authority. The
Department does not require any
specific type of connection between a
main campus and a branch campus
except that both campuses must be
accredited as a single entity and both
must share the fiduciary responsibility
for administration of the title IV, HEA
programs. We consider a campus that is
separately accredited to be a standalone
institution for purposes of eligibility for
the title IV, HEA programs.
Coordination between a main campus
and a branch campus remains at the
institution’s discretion and is subject to
any applicable standards set by its
accrediting agency or State authorizing
agency.

Changes: None.

Comments: One commenter objected
to the proposed definitions of
“additional location” and ‘‘branch
campus” on the grounds that the
Department has failed to provide any
examples of “‘occasional inconsistent
usage,” or any data about the problems
caused by such usage that would
warrant making these revisions to
current regulations.

Discussion: As explained in the
preamble to the NPRM (page 27411), the

Department’s reason for adding a
definition of “‘additional location” and
revising the definition of “branch
campus”’ was to avoid confusion caused
by inconsistent usage among the
Department, States, and various
accrediting agencies. Clear definitions of
‘“‘additional location” and ‘“‘branch
campus’’ will promote consistency,
improve the efficiency of Department,
State, and accrediting agency review of
applications to add additional locations
or branch campuses, and ensure fair and
equitable treatment of those
applications.

Regarding the commenter’s assertion
that the Department should provide
examples of where inconsistencies in
the review of additional locations or
branch campuses occurred, as well as
other unspecified data, the Department
does not characterize specific eligibility
decisions related to additional locations
and branch campuses as
“inconsistencies” for inclusion on a
database (or other list) that we could
query for this purpose. However, we are
aware of accrediting agencies that use
the term “‘branch campus” for campuses
that the Department considers to be
additional locations, though we are not
sure how many campuses this impacts.
Notwithstanding the absence of such
data, we do not believe a report such as
the one requested by the commenter is
necessary to justify these proposed
revisions, which will codify long-
established Department practices. We
further seek to promote consistency in
terminology, as accrediting agency use
of these terms varies.

Changes: None.

Comments: One commenter
recommended we revise the proposed
definition of “teach-out” to limit access
to a closed school discharge, as
provided in § 685.214, to eligible
borrowers who are not afforded the
opportunity or are unable to avail
themselves of teach-out options to
complete their programs. The
commenter argued that it is important
for the Department to clarify that the
best policy course when closing an
institution is for the institution’s
leadership to take all appropriate steps
to provide a student with a soft landing
and clear path to completion. In the
commenter’s opinion, permitting
borrowers who attended an institution
that offered a proper teach-out to seek
a closed school discharge
disincentivizes institutions from
offering teach-outs.

Discussion: We agree with the
commenter that it is in the best interest
of students for a closing institution to
provide a well-designed teach-out
structured to offer a clear path to

program completion. However, while
those borrowers who accept a teach-out
are not then eligible for a closed school
discharge under the provisions of

§ 685.214, the mere availability of a
teach-out, however robust, is not a
disqualifying factor for such a discharge.
Although the Department is firmly
committed to the concept of teach-outs
as the best option for students affected
by an impending school closure to
complete their programs of study, we
believe it is appropriate that the choice
to accept a teach-out in lieu of a closed
school discharge rest with each student
and that our regulations make clear the
availability of that choice. However, we
also agree that when an institution
commits the time and expense required
to conduct an orderly teach-out, a
student who chooses to participate in
that teach-out is not also eligible for a
closed school loan discharge unless the
institution fails to provide a teach-out
that is materially consistent with what
is described in the teach-out plan.

Changes: None.

Comments: One commenter asserted
that the Department has failed to
explain the reasoning associated with
proposed revisions to the definition of
“teach-out plan” and “teach-out
agreement.”

Citing as an example in the current
§668.14(b)(31), requiring an institution
to submit a “teach-out plan” to an
accrediting agency in compliance with
§602.24(c) upon the occurrence of
certain events, the commenter further
contended that the Department has
failed to explain how the modified
definition of “teach-out plan” will
impact other regulations that presently
use that term. Finally, the commenter
questioned whether the Department has
considered the ramifications of
amending the definition of “‘teach-out
plan,” including whether it will have a
positive, negative, or neutral impact on
students and suggests that, taken
together, this has deprived the public of
a meaningful opportunity to comment
on the Department’s proposals.

Discussion: We disagree that the
Department has failed to explain its
proposal to revise the definitions of
“teach-out plan” and “teach-out
agreements.” In the preamble to the
June 12, 2019 NPRM (page 27411) the
Department explained its proposal to
revise the definition of “teach-out plan”
to clearly distinguish a teach-out plan
from a teach-out agreement and to
clarify that teach-outs can be conducted
by the closing institution as well as
another continuing institution. A teach-
out agreement is a written contract
between two or more institutions; a
teach-out plan is developed by an
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institution and may or may not include
agreements with other institutions. The
Department also believes that the
definition of “teach-out plan” should
include plans for teaching-out students
during orderly closures in which an
institution plans to cease operating but
has not yet closed.

We are uncertain of the commenter’s
point in suggesting that the Department
has failed to explain how the modified
definition of “teach-out plan” will
impact other regulations that presently
use that term. In the example cited by
the commenter, per § 668.14(b)(31),
where an institution must submit a
“teach-out plan” to an accrediting
agency in compliance with §602.24(c)
upon the occurrence of certain events,
the teach-out plan submitted by the
institution must, upon the effective date
of these final regulations, meet the
revised definition of ““teach-out plan.”
The same logic applies throughout the
regulations wherever we reference the
term ‘“‘teach-out plan.” With regard to
whether the Department considered the
ramifications of amending the definition
of “teach-out plan,” we carefully
considered the potential ramifications,
including the impact on students, and
this was in the forefront both in the
development stage of the proposed
regulations and during negotiated
rulemaking. We believe that students
are best served when their institution
engages in an orderly closure that
permits students who are close to
completing their programs an
opportunity to do so. Students who are
close to completing their programs may
find it particularly challenging to
transfer all of their credits to another
institution because receiving
institutions may require that a student
completes a minimum number of credits
at the institution awarding the
credential. We also believe an orderly
teach-out provides more opportunities
for students to complete the term in
which the teach-out announcement is
made and receive assistance from the
institution, the State, or the Department
to find a new institution to attend.

Finally, we disagree with the
commenter’s conclusion that we failed
to justify proposed revisions to the
definitions in § 600.2 and, accordingly,
deprived the public of a meaningful
opportunity to comment on the
Department’s proposals. We have
provided our rationale in the NPRM for
all changes the Department proposed to
part 600 of the current regulations.

Changes: None.

Comments: One commenter stated
that the Department has failed to
explain why it proposes to move the
definitions of “‘teach-out agreement”

and ‘“preaccreditation” from the
accreditation regulations in part 602 to
§ 600.2 rather than inserting a cross-
reference to those definitions in parts
600 and 668. The commenter further
noted that the Department failed to
propose changes to the current cross-
references to those definitions in part
602.

Discussion: The Department
explained its proposal to move the
definitions of “teach-out agreement”
and “preaccreditation” to §600.2 in the
June 12, 2019 NPRM (page 27411)
where we stated, “The Department
proposes to move the definitions of
“teach-out agreement” and
“preaccreditation” from the
accreditation regulations in §602.3 to
the institutional eligibility regulations
in § 600.2 for consistency, and because
the use of those terms extends to
regulations in §§ 600 and 668.”

With respect to the commenter’s
assertion that the Department failed to
propose changes to the current cross-
references in part 602, we note that the
amendatory text in § 602.3 states, “The
following definitions are contained in
the regulations for Institutional
Eligibility under the Higher Education
Act of 1965, as amended, 34 CFR part
600.” “Teach-out agreement”” and
“preaccreditation” are included among
the definitions listed in this section.

Changes: None.

Comments: Several commenters
stated that the definition of “religious
mission” is overly broad and would
prohibit accrediting agencies from
enforcing any provisions, including
well-established standards and
nondiscrimination protections, against
religious institutions. Commenters
indicated that the definition, in
combination with other provisions in
the regulations, would allow an
institution to overcome barriers to
accreditation by including a reference to
religion in its mission statement. One
commenter indicated that religious
missions are no more important than
secular missions and that we should not
elevated them to a higher status under
the law. Another commenter indicated
that this definition will undermine the
separation of religion and government.
Several commenters speculated that
these regulations will encourage secular
institutions to adopt religious missions
and for religious institutions to expand
the religious components of their
missions to avoid scrutiny by
accrediting agencies. Commenters also
indicated that institutions will be
allowed to adopt discriminatory
practices and policies, especially
towards LGBTQ students and women,
which are justified by the institution’s

religious mission, even if their
accrediting agencies have standards
barring such practices. Commenters
noted that the Department failed to
provide evidence of an institution
denied accreditation because of its
adherence to its religious mission, and
that there is therefore no legitimate
reason to include the proposed
definition.

Discussion: In light of the United
States Supreme Court decision in
Trinity Lutheran Church of Columbia,
Inc. v. Comer, and the United States
Attorney General’s October 7, 2017
Memorandum on Federal Law
Protections for Religious Liberty
pursuant to Executive Order 13798, the
Department believes that it should
provide protection for faith-based
institutions in situations in which their
ability to participate in Federal student
aid programs may be curtailed due to
their religious mission or policies,
practices, and curricular decisions that
enact or are consistent with the tenets
of the faith. Allowing accrediting
agencies to make negative decisions
because of the institution’s exercise of
religion could violate the Free Exercise
Clause of the United States Constitution.
In addition, under the Religious
Freedom Restoration Act of 1993
(RFRA) the government may only
substantially burden a person’s exercise
of religion if the application of that
burden to the person is the least
restrictive means of furthering a
compelling governmental interest. If
access to Federal student aid depends
upon accreditation decisions that do not
respect the religious mission of an
institution, the religious institution’s
exercise of religion could be
substantially burdened, and removing
Federal aid may not be the least
restrictive means of furthering a
compelling governmental interest. Thus,
both the Constitution and RFRA protect
religious activities in ways that they do
not protect other institutional missions.
Based on recent Supreme Court
decisions, the Department believes that
protections such as the ones in these
regulations are advisable given the Free
Exercise Clause and RFRA and that the
Establishment Clause of the
Constitution does not prohibit them.
Institutions will continue to be subject
to anti-discrimination laws, unless they
are otherwise exempt. While we do not
believe that institutions will change
their missions to evade oversight by
accrediting agencies, we believe that it
would raise constitutional concerns if
the Federal government were to decide
whether a religious mission is legitimate
or whether the reason that an institution
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decides to exercise its religious rights is
appropriate.
Changes: None.

State Authorization Reciprocity
Agreement (§600.2)

Comments: Commenters generally
supported the Department’s proposal to
maintain the definition of a ““State
authorization reciprocity agreement” as
promulgated in the Program Integrity
and Improvement regulations published
in the Federal Register on December 19,
2016 (81 FR 92232). However,
commenters had differing views
regarding the part of the definition that
requires reciprocity agreements to
permit a member State to enforce its
own statutes and regulations, whether
general or specifically directed at all or
a subgroup of educational institutions.
Some commenters felt that this language
supports the States’ consumer
protection role in the triad and enables
States to provide the same protections to
online students in their States as they
provide to students attending brick-and-
mortar institutions. Commenters noted
that allowing for reciprocity agreements
that do not protect the State’s authority
would undermine the regulatory triad
and create a race to the bottom in
consumer protections and that the
Department should stress that online
institutions are subject to a State’s
consumer protection laws. Other
commenters were concerned that the
language undermines reciprocity
agreements by allowing a State to
enforce additional requirements
regardless of an agreed-upon set of
requirements established in a
reciprocity agreement and that we
should not allow States to override a
reciprocity agreement’s regulations.
Some of these commenters
recommended that the regulations
provide that a State authorization
reciprocity agreement may require a
State to meet requirements and terms of
that agreement so that the State could
participate in that agreement. A couple
of commenters stated that if the concern
about a State authorization reciprocity
agreement is that it could be interpreted
to supplant all of a State’s laws, then the
most direct way to prevent this from
happening would be to revise the
definition of “State authorization
reciprocity agreement” to provide that
the agreement cannot prohibit any
member State of the agreement from
enforcing its own general-purpose State
laws and regulations outside of the State
authorization of distance education.
Commenters suggested that their
proposed definition of ““State
authorization reciprocity agreement”
referencing ‘“general-purpose State laws

and regulations” should replace the
language in the current definition that
maintains a member State’s authority to
enforce its own statutes and regulations,
whether general or specifically directed
at all or a subgroup of educational
institutions, while still maintaining a
State’s authority to enforce its other,
non-State authorization related, statutes
and regulations. The commenters stated
that failure to streamline the definition
in this way would continue to cause
confusion about the definition, and
since the Department has recognized
State authorization reciprocity
agreements as a method by which State
authorization distance education
requirements can be met, adjusting the
definition in their proposed way is a
needed clarification. In addition, the
commenters said that, with respect to
the concern that the scope of a State
reciprocity agreement could be
interpreted to extend beyond the scope
of State authorization of distance
education and impact a State’s exercise
of its other general oversight activities,
by clarifying that States could continue
to enforce their general purpose laws—
those that do not relate to the State
authorization of distance education
programs—in addition to the reciprocity
agreement, those concerns should be
alleviated.

One commenter stated that there
needs to be an appropriate due process
in place when a State authorization
reciprocity organization acts against an
institution and this should be a factor
that the Department considers regarding
the acceptance of reciprocity
agreements.

Discussion: The Department
appreciates the comments in support of
the proposal to maintain the definition
of ““State authorization reciprocity
agreement.” However, we are persuaded
by the commenters who suggested that
we modify the definition to clarify that
such an agreement cannot prohibit any
member State of the agreement from
enforcing its own general-purpose State
laws and regulations outside of the State
authorization of distance education. A
reciprocity agreement may supersede a
State’s own requirements related to
State authorization of distance
education and may prohibit a State
voluntarily participating in that
agreement from adding additional
requirements on institutions that also
participate in the agreement. It would
not be acceptable, for example, for a
State to participate in a reciprocity
agreement in order to advantage its own
public institutions and yet apply
additional or alternate requirements
related to State authorization of distance
education to institutions that participate

in the reciprocity agreement but may be
located in a different State. Adopting
this suggestion will alleviate confusion
about the definition, clarify that the
scope of a State authorization
reciprocity agreement cannot be
interpreted to extend beyond the scope
of State authorization of distance
education or to impact a State’s exercise
of its other general oversight activities,
and permit a member State of the
agreement to enforce its own general-
purpose State laws and regulations
outside of the State authorization of
distance education, while replacing the
confusing and potentially conflicting
language in the current definition that
maintains a member State’s authority to
enforce its own statutes and regulations,
whether general or specifically directed
at all or a subgroup of educational
institutions.

We decline the recommendation
regarding due process when a State
authorization reciprocity organization
acts against an institution, as we believe
that this is a function of the reciprocity
agreement, and thus, the members of the
reciprocity agreement should address it.

In addition, we note that the
definition of ““State authorization
reciprocity agreement’” was
unintentionally omitted from the
NPRM. At the time, this definition had
not been added to the U.S. Code of
Federal Regulations due to the delayed
implementation of the Department’s
2016 State Authorization regulations.
However, the 2016 definition of a State
reciprocity agreement was published in
the Federal Register on July 29, 2019
(84 FR 36471) and was discussed during
the negotiated rulemaking that led to
this final regulation. The comments we
received on this definition indicate that
the public was aware of the proposed
definition based on the consensus
language made available to the public
on the Department’s website.

In the proposed regulations, as part of
the amendments to the State
authorization regulations under
§600.9(c), we removed the concept of a
student’s “residence” and replaced it
with “location” (see discussion under
State authorization in the preamble to
the NPRM and under § 600.9(c) below).
To ensure consistency between these
amendments to § 600.9(c) and the
definition of “State authorization
reciprocity agreement,” which also
refers to students “‘residing” in other
States, we are making a conforming
change to the “State authorization
reciprocity agreement” definition and
replacing the word “residing” with
“located.”

Changes: We revised the definition of
“State authorization reciprocity
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agreement” in §600.2 to define a State
authorization reciprocity agreement to
be an agreement between two or more
States that authorizes an institution
located and legally authorized in a State
covered by the agreement to provide
postsecondary education through
distance education or correspondence
courses to students located in other
States covered by the agreement. We
further revised this definition to provide
that it does not prohibit any member
State of the agreement from enforcing its
own general-purpose State laws and
regulations outside of the State
authorization of distance education.
Finally, we have replaced the word
“residing”” with the word “located.”

Institution of Higher Education,
Proprietary Institution of Higher
Education, and Postsecondary
Vocational Institution (§§ 600.4, 600.5,
and 600.6)

Comments: One commenter
supported the Department’s proposed
clarification of initial arbitration
requirements but stipulated that, in the
interest of transparency, arbitration
proceedings should be public.

Discussion: We appreciate the support
of the commenter. However, we do not
agree that the Department should
require that arbitration take place in
public and such a requirement is not
contained in HEA section 496(e), 20
U.S.C. 1099b(e), the statutory section to
which this regulatory provision is
closely tied. As we explained in the
NPRM, although arbitration hearings are
less transparent than court proceedings,
the Department believes that existing
and proposed requirements for notice to
students and the public in §§602.26 and
668.43 will ensure both are timely made
aware of accreditation disputes and
their resolutions.

Changes: None.

Comments: Two commenters
expressed opposition to proposed
changes regarding initial arbitration.
One of those commenters asserted that
by relying on arbitration, the
Department potentially “extends the
clock” for a problem institution,
because that arbitration may be followed
by a likely costly lawsuit, and suggested
that the Department has failed to show
evidence either that institutions have
routinely not followed the statutory
requirement of initial arbitration prior to
initiating any other legal action, or that
initial arbitration, when used, has
resulted in fewer lawsuits. The
commenter expressed the opinion that it
is incumbent upon the Department to
present evidence based on data acquired
from agencies on the frequency of
arbitration in the event of adverse

actions, the percentage of lawsuits that
have occurred without first going
through arbitration, the percentage of
lawsuits that have occurred after
arbitration, and the relative costs of both
arbitration and lawsuits to agencies.
Additionally, the commenter requested
that the Department explain how the
final rule will ensure that institutions
and agencies are meeting the
requirements under this section.
Finally, the commenter asked that the
Department protect students by placing
restrictions on enrollment or receipt of
Federal financial aid in the event of
arbitration proceedings, since the
accrediting agency has already ruled the
institution should not be accredited at
all.

Another commenter asserted that
current initial arbitration requirements
do not adequately account for issues
and concerns raised by the United
Negro College Fund (UNCF) about the
fairness of the accreditation review
process in a May 9, 2019 white paper
(Biases in Quality Assurance: A Position
Paper on Historically Black Colleges
and Universities and SACSCOC).5
Specifically, they noted the lack of black
peer reviewers, the lack of transparent
or unambiguous financial standards, a
faulty peer reviewer selection process,
and problems with inter-reviewer
reliability and bias among peer
reviewers. Arguing that proposed
changes to §§600.4, 600.5, and 600.6
would exclude the litigation option as
the only means of redress available to
Historically Black Colleges and
Universities (HBCUs) in the face of the
bias inherent in the accreditation review
process, the commenter asked that these
changes not be made until such time as
the issues identified in the UNCF white
paper can be addressed.

Discussion: HEA section 496(e)
provides that the Secretary may not
recognize the accreditation of any
institution of higher education unless it
agrees to submit any dispute involving
the final denial, withdrawal, or
termination of accreditation to initial
arbitration prior to any other legal
action. As a result, the proposed
changes need not be substantiated with
data from accreditation agencies
indicating the exact number of initial
arbitration proceedings or the number of
adverse actions that resulted in
litigation without recourse to initial
arbitration. We made these changes to
align with statutory requirements.
Current regulations in §§ 600.4(c),
600.5(d), and 600.6(d), consistent with

5 uncf.org/wp-content/uploads/Biases-in-Quality-
Assurance_UNCF-Accreditation-White-Paper-
Updated.pdf.

the HEA, already require institutions to
submit to initial arbitration before
initiating any other legal action. The
proposed regulations establish no
additional requirements with respect to
initial arbitration. As we explained in
the NPRM, the statutory requirement
has not changed; however, the
Department’s regulations heretofore
have neglected to fully implement the
statutory requirement, which we are
correcting with these final regulations.
Through the final regulations, the
Department seeks to highlight the initial
arbitration requirement to raise
awareness of it and to clarify the current
regulations.

Concerning the question of what
additional measures the Department
might take to ensure that institutions
and agencies comply with the
requirements of this section, the
Department does not intend to establish
a new compliance or enforcement
protocol. As previously noted, the
statute and current regulations already
require institutions to enter initial
arbitration with their accrediting
agencies before taking additional legal
action. We expect institutions and
agencies to comply with those
requirements. Certainly, when we know
an institution or accrediting agency
ignored or refused to comply with
applicable statutory and regulatory
guidelines relevant to initial arbitration,
the Department will act under its
current authority. We do not believe
that restricting student enrollment at an
institution involved in initial arbitration
or limiting an institution’s access to title
IV, HEA funds is either appropriate or
beneficial to students. Such measures
would constitute an adverse action
against the institution before it has had
the benefit of due process with respect
to the potential revocation of its
accreditation.

In response to the commenter who
expressed concerns over the fairness of
the accreditation review process as it
has been applied to HBCUs, the
Department does not, in any way,
dismiss the issues raised in the UNCF
white paper on this matter cited by the
commenter. We believe that where bias
is shown to have been a factor in any
aspect of the accreditation process,
including initial arbitration, it should be
brought to the Department’s attention.
Moreover, the use of arbitration could
prove to be a lower-cost and quicker
way for an institution that believes it
was treated unfairly by its accrediting
agency to seek and achieve resolution.
However, the breadth of what the UNCF
white paper addressed far exceeds the
largely procedural issue of initial
arbitration discussed among negotiators
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and clarified in these regulations.
Finally, it is not the case, as suggested
by the commenter, that the regulations
would restrict or foreclose any of the
legal options available to institutions in
opposing adverse actions taken by an
accrediting agency.

Changes: None.

Comments: Regarding the proposed
changes to the definition of a “program
leading to a baccalaureate degree in
liberal arts” in § 600.5(e), one
commenter expressed concern that the
definition would allow the Department
to bypass accrediting agencies, making
it possible for institutions to designate
as “liberal arts programs” those
composed partially of courses that are
not taught by faculty. Specifically, the
commenter cited a Bachelor of General
Studies program offered at a public four-
year university, the requirements of
which permit students to earn credits by
passing College Level Examination
(CLEP) or similar exams in lieu of
attending classes taught by faculty.
Another commenter contended that the
Department has not offered adequate
explanation or justification for the
proposed changes, in violation of the
Administrative Procedure Act (APA).
The commenter elaborated that the
Department proposes to substitute its
own judgment, as well as remove a
descriptive list of the categories of
“general instructional program(s]” that
typically qualify, including programs in
the “liberal arts subjects, the humanities
disciplines, or the general curriculum.”

Discussion: One commenter may have
misinterpreted the context and
applicability of §600.5(e). The
commenter opposed the proposed
changes to the definition of a “program
leading to a baccalaureate degree in
liberal arts,” based on concerns that the
revised definition will facilitate the
introduction of liberal arts programs at
the baccalaureate level that permit
alternative means of earning credits
(including successful completion of a
test). This definition applies only to the
extent that a liberal arts program offered
by a proprietary institution of higher
education may potentially be an
exception to the general requirement
that all programs offered by this type of
institution lead to gainful employment
in a recognized occupation. The change
does not expand the ability of
proprietary institutions to offer liberal
arts programs; rather, it more clearly
defines the breadth of programs that a
proprietary institution could not offer
without first qualifying for the statutory
exception. A program leading to a
degree at a public or private not for
profit institution, such as the one cited
by the commenter, would not be subject

to the definition of a ““program leading
to a baccalaureate degree” in current or
proposed § 600.5(e). The applicability of
§600.5(e) notwithstanding, whether a
student may earn credits through
testing, life experience, or some other
alternative means, or how many, is not
subject to regulation by the Department.

We disagree with the commenter who
believed the Department has violated
the APA by failing to provide an
adequate justification for proposing
changes to § 600.5(e). As explained in
the NPRM, in § 600.5(e), we propose to
clarify the definition of ‘““program
leading to a baccalaureate degree in
liberal arts” to establish the
Department’s responsibility for
determining what types of programs
qualify, and to tighten up the regulatory
definition of the term, while
maintaining and respecting the
grandfathering requirements in the
statute. The proposed changes meet this
stated objective.

We further disagree with the
commenter that in establishing its
responsibility for determining what
types of programs qualify, the
Department is substituting its judgment
for what is in the current regulations.
The proposed regulations merely
eliminate in this section the redundant
requirement that an institution’s
accrediting agency determine a liberal
arts program to fall within the generally
accepted instructional categories.
Contrary to the assertions of the
commenter, we retained this
requirement in proposed §§ 600.5(e)(1)
through (4).

Changes: None.

State Authorization (§ 600.9)

State Authorization—Religious
Institution (§ 600.9(b))

Comments: Some commenters agreed
with the proposed changes to the
definition of “religious institution” used
for purposes of § 600.9(b). Others
opined that the Department did not
provide sufficient justification for
removing the current definition.
Commenters expressed concern that
removing the Federal definition of
“religious institution”” would create an
inconsistent standard and would leave
each State to define the term
independently, thus allowing
institutions with very little religious
connection to qualify for favored
treatment under one State’s definition
while institutions in other States could
be held to a stricter definition under
which they might not qualify as a
“religious institution.” In another vein,
commenters expressed concern that
classification as a religious institution in

a State could allow the institution to
evade consumer protection
requirements. Other commenters
believed that the Department should not
eliminate the current regulations
because they are limited enough in
scope to safeguard the separation of
church and State (First Amendment
Establishment Clause), as well as
prevent abuse of exemptions while
protecting students.

Discussion: The Department
appreciates all comments in support of
the proposed regulations. We disagree,
however, that we should maintain the
current definition. With respect to
concerns expressed by commenters who
contended we should keep the current
definition, the current Federal
definition of a religious institution for
State authorization purposes may
conflict with a State’s definition for the
same, which is troubling because State
authorization is the mechanism by
which States oversee institutions and
perform their role within the triad. This
disconnect has further required such
institutions to seek an alternative way to
meet State authorization requirements.
The Department believes that, if the
institution is physically located in or
operating in a given State, the State has
the authority to determine, for the
purpose of State authorization, how that
institution will be authorized by the
State. Furthermore, to meet State
authorization requirements and be
legally authorized by a State, a religious
institution is subject to the requirements
under 34 CFR 600.9(a)(1) that require
the State to have a process to review and
appropriately act on complaints
concerning the institution, which would
provide consumer protection. As States
define “religious institution” in varied
ways, we believe that the most effective
approach to ensure our State
authorization regulations are aligned
with the First Amendment is to require
States to meet the requirements based
on their existing definitions, rather than
create a new one. We believe that, for
the purpose of State authorization,
States have the right to make their own
decisions regarding whether an
institution is a religious institution or
not. States continue to have an incentive
to protect their students, and students
will have access to a State complaint
process.

Changes: None.

State Authorization (§ 600.9(c))

Student Location and Determinations of
a Student’s Location

Comments: Most commenters
generally supported the proposed
change that specifies that institutions
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should determine which State’s
authorization laws are applicable to an
institution based on a student’s location
and not a student’s residence.
Commenters noted that using a
student’s location rather than residency
was more appropriate because this
framework matches the approach that
States take. While residency
requirements vary by State, a State’s
authorization jurisdiction is based upon
the location of the educational activity.
Commenters also felt that this change
would allow students who have not
established a legal or permanent
residency in a State to benefit from State
requirements for an institution to offer
distance education in that State. Some
commenters noted, however, that there
is a risk that, because institutions
already have to do more than the
proposed regulations would require to
meet State or National Council for State
Authorization Reciprocity Agreements
(NC-SARA) reporting requirements, an
institution would solely follow the
Federal standard, believing this
standard supersedes State requirements,
and could thus be found to be out of
compliance in a State or with NC-
SARA. On the other hand, other
commenters felt that their existing
process and procedures allow them to
comply with State and NC-SARA
reporting requirements.

Commenters generally supported the
proposal to require institutions to have
policies or procedures to make
determinations about the States in
which its students are located. Many
commenters also agreed with having
policies and procedures that set how the
institution will determine a student’s
location at the time of initial
enrollment, as well as for updating its
records if a student’s location changes,
in order to ensure that the correct State
authorization is obtained. Commenters
believed the proposed requirements
would reduce confusion about where
the student is located for State
authorization distance education
purposes. Many commenters noted their
appreciation that the proposed
regulations allow institutions to develop
the process for determining location that
is best suited to their organization and
the student population they serve. One
commenter was concerned that the
Department’s proposal would grant
institutions the authority to determine a
student’s location based on undefined
policies or procedures, and that since
there is no mechanism for students or
States to learn how institutions
determine which State laws apply, this
could result in institutions minimizing
their regulatory burdens. The

commenter believed that the States
alone should determine which State
laws apply, rather than rely on
institutions to do so. Another
commenter believed that, instead of
leaving it up to an institution’s
discretion, there should be a definition
for the concept of “location” but did not
propose what the definition should be.
Yet another commenter felt the
Department should require an
institution to determine a location for
all enrolled students not less than
annually and that the institution update
its determination of a student’s location
when the institution should reasonably
know about the change.

Many commenters believed that the
proposed regulations simplify the
institutional processes needed to
establish and document a student’s
location at the time of initial enrollment
and later through a formal notification
process for student change of address.
Some commenters sought clarification
on how to determine “time of
enrollment” for determining a student’s
location because there could be a time
lag between when a student enrolls at a
location and where the student is
located once the course begins. Other
commenters also asked for clarification
on what constitutes a “formal receipt of
information.” One commenter asked for
clarification about whether the
Department would expect that
institutions use a uniform location-
reporting procedure in all instances
across all individual units within a
single institution.

Discussion: The Department
appreciates the comments in support of
the proposed regulations. Regarding the
concern that, because institutions
already have to do more than the
proposed regulations would require to
meet State or NC-SARA reporting
requirements, an institution would
solely follow the Federal standard,
believing this standard supersedes State
requirements, and could thus be found
to be out of compliance in a State or
with NC-SARA, these final regulations
do not absolve institutions from
complying with State laws nor do they
require participation in reciprocity
agreements or override the requirements
of such agreements. Furthermore, we
disagree with the comment that the
States should determine which State
laws apply rather than institutions. It is
an institution’s responsibility to
determine in which State a student is
located at the time of initial enrollment,
and based on this information, the
institution determines which State’s
authorization requirements apply.

We also disagree that an institution
determines a student’s location

completely at its discretion. The
institution determines the student’s
location at the time of initial enrollment
based on the information provided by
the student, and upon receipt of
information from the student that their
location has changed, in accordance
with the institution’s procedures.
Institutions may, however, develop
procedures for determining student
location that are best suited to their
organization and the student population
they serve. For instance, institutions
may make different determinations for
different groups of students, such as
undergraduate versus graduate students.
We also do not believe it is necessary to
determine location for all enrolled
students annually, but rather believe
that determination at the time of a
student’s initial enrollment and upon a
formal notification by the student of his
or her change of address to another
State, in accordance with the
institution’s procedures, is sufficient to
ensure that students will receive
information they need while not being
overly burdensome or costly to
institutions. As discussed in the
preamble to the NPRM, we believe that
we should avoid subjecting an
institution to unrealistic and
burdensome expectations of
investigating and acting upon any
information about a student’s
whereabouts that might come into its
possession. It is in the interest of both
institutions and students to have
understandable, explicit policies that
pertain to the maintenance of student
location determinations.

With respect to determining “time of
enrollment” for determining a student’s
location, we specify in the NPRM that
the location is determined at the time of
a student’s initial enrollment in a
program (as opposed to the time of a
student’s initial application to the
institution). We did not attach any
further conditions to this determination.
We also provided that, with respect to
a “formal receipt of information”
regarding change of location, this
information would come from the
student to the institution in accordance
with the institution’s procedures for
changing their location to another State.
The institution would need to establish
or maintain and document the change of
address process. Finally, as we discuss
in the preamble to the NPRM, we expect
institutions to consistently apply their
policies and procedures regarding
student location to all students,
including students enrolled in “‘brick-
and-mortar”’ programs.

Changes: None.
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State Requirements

Comments: Many commenters
supported the requirement that distance
education programs should be required
to meet any State authorization
requirements in States where they do
not maintain a physical presence but
enroll students. Some commenters
asked that the Department define what
an institution must do to meet the
requirement in § 600.9(c)(1)(i) that an
institution must meet any of that State’s
requirements for it to be legally offering
postsecondary distance education or
correspondence courses in that State, as
well as what documentation is required.
A couple of commenters were
concerned about the impact on the
reciprocity agreement of the proposed
requirement in § 600.9(c)(1)(ii), under
which an institution would be “subject
to any limitations in that agreement and
to any additional requirements of the
State”” because, if States are able to
require institutions to meet State
requirements outside of the reciprocity
agreement, these requirements could
contradict or go beyond the scope of
existing NC-SARA provisions and
institutions would have to engage in
research and fulfill any additional
requirements, which would undermine
a key purpose of the reciprocity
agreement. One commenter felt that the
Department should recognize a State’s
prerogative to establish exemptions
from formal approval and to consider
exempt institutions as authorized to
offer distance education.

Discussion: The Department
appreciates the comments in support of
the proposed regulations. Institutions
are required to know what State
requirements exist for an educational
program to be offered to a student in a
particular State, and the required
approvals that constitute what is needed
for the program to be authorized by that
State. Documentation should reflect that
the institution has met these applicable
State requirements, which could
include evidence that a State waives
direct authorization of the particular
institution or institutions of its type.
These requirements would not have any
bearing on reciprocity agreements. As
we stated in the preamble of the
December 19, 2016, final regulations (81
FR 92232), each State in which an
institution is offering distance education
remains the ultimate authority for
determining whether an institution is
operating lawfully in that State,
regardless of whether a non-State entity
administers the agreement, including
whether an institution in a reciprocity
agreement is operating in that State
outside the limitations of that

agreement. The regulations further
provide that an institution offering
distance education in a State in which
the institution is not physically located
or in which the institution is otherwise
subject to a State’s jurisdiction, as
determined by the State, must meet any
of that State’s requirements to be legally
offering distance education in that State.
However, even if the State does not have
any specific approval requirements for
an institution to be offering distance
education in that State, § 600.9(a)(1)
requires that, for an institution that has
physical presence in a State, that State
must offer a process to review and
appropriately act on complaints
concerning the institution, including
enforcing applicable State laws, for the
institution to meet the State
authorization requirements. We agree
with commenters that it is important to
revise § 600.9(c)(1)(ii) for consistency
with the revised definition of the term
“State authorization reciprocity
agreement,” in which we provide that a
reciprocity agreement does not prohibit
any member State of the agreement from
enforcing its own general-purpose State
laws and regulations outside of the State
authorization of distance education.
Accordingly, we have revised the
provision to provide that, in the case of
an institution covered by a reciprocity
agreement, the institution is considered
to meet State requirements for it to be
legally offering postsecondary distance
education or correspondence courses in
the State, subject to any limitations in
that agreement and to any additional
requirements of the State not relating to
authorization of distance education.
Changes: We have revised
§600.9(c)(1)(ii) to provide that, for an
institution covered by a reciprocity
agreement, the institution is considered
to meet State requirements for it to be
legally offering postsecondary distance
education or correspondence courses in
the State, subject to any limitations in
that agreement and to any additional
requirements of the State not relating to
authorization of distance education.

State Complaint Process

Comments: Some commenters
supported eliminating the State
complaint process requirement to
protect the eligibility of students who
are located in States that do not offer a
complaint process to receive title IV,
HEA assistance to attend distance
education programs, agreeing that
§600.9(a)(1) already addresses the State
complaint process and that the State
complaint process requirement under
§600.9(c)(2) is duplicative of the
requirements under § 668.43(b). Other
commenters believed that the State

complaint process requirement is not
redundant because, even though the
Department states that eliminating the
requirement would allow students to
receive Federal student aid even if the
State they are located in does not have
a State complaint process, this change
would conflict with the definition of
““State authorization” under
§600.9(a)(1), which provides that State
authorization requirements include that
the State have “‘a process to review and
appropriately act on complaints
concerning the institution, including
enforcing applicable State laws.” Since
the only entity that can enforce a
specific State’s laws is that State,
institutions would not be able to comply
with the State authorization
requirements if there is not a complaint
process available to students in their
own States. The commenter argued that
the final regulations should reflect a
State’s authority to accept, investigate,
and act on complaints both from
students located in that State and from
students enrolled at institutions
physically located in that State. In a
similar vein, another commenter opined
that nothing in § 668.43(b) requires that,
as a condition of State authorization, an
institution only be permitted to operate
in a jurisdiction in which there is a
complaint process. The commenter also
indicated that States should collect
complaint records and make these
publicly available in a central database.
Another commenter recommended that
the Department require States in which
an institution is located to share a copy
of complaints with other States whose
residents are enrolled in that institution.

Discussion: The Department
appreciates the comments in support of
the proposed regulations. With respect
to the other comments, nothing in the
regulations prevents a State from
providing a State complaint process that
an institution offering distance
education would have to comply with
in order to operate in that State, unless
the State and institution have joined a
reciprocity agreement that provides an
alternate means for addressing student
complaints. Furthermore, with respect
to the disclosures under § 668.43(b), it
follows that for an institution to provide
a student or a prospective student with
contact information for filing
complaints with its State approval or
licensing entity and any other relevant
State official or agency that would
appropriately handle a student’s
complaint, the institution would need to
have such information to provide or it
would be out of compliance with the
regulations. Regarding the suggestion
that States collect complaint records



58846

Federal Register/Vol. 84, No. 212/Friday, November 1, 2019/Rules and Regulations

and house them in a publicly available
central database and that States in
which an institution is located share a
copy of complaints with other States
whose residents are enrolled in that
institution, we decline this suggestion.
Such complaints generally fall under
the jurisdiction of the States and the
accrediting agencies. Additionally, the
Federal Trade Commission maintains a
database of consumer complaints. While
the Department declines to take these
recommendations, nothing in these
regulations prevents States from taking
these actions if they wish to do so.

The Department clarifies that the
contact information provided may be for
whichever entity or entities the State
designates to receive and act upon
student complaints. Contact information
is not necessarily required for each of
the following: A State approval entity, a
State licensing entity, and another
relevant State official or agency. If the
State has only designated one of these
types of entities, contact information for
that one entity is sufficient.

Changes: We have included an
amendatory instruction to remove the
text of current §600.9(c)(2). We also
have redesignated proposed
§600.9(c)(1)(1i)(A), (B), and (C) as
§600.9(c)(2)(i), (ii), and (iii).

Special Rules Regarding Institutional
Accreditation or Preaccreditation
(§600.11)

Comments: One commenter expressed
concern that the proposed changes to
the regulations would permit
institutions to more easily switch to a
new accrediting agency or maintain a
back-up agency, enabling them to skirt
enforcement. The commenter opined
that this change is inconsistent with the
statutory requirement in HEA section
496(h), 20 U.S.C. 1099b(h), that the
Secretary not recognize the
accreditation of an institution seeking to
change accrediting agencies, unless the
institution can demonstrate reasonable
cause and submits all relevant materials;
as well as the statutory requirement in
HEA section 496(i), 20 U.S.C. 1099b(i),
that the Secretary not recognize the
accreditation of an institution that
maintains accreditation from more than
one agency unless the institution
demonstrates reasonable cause and
submits all relevant materials, and
designates one agency as its accrediting
agency for title IV purposes.

Discussion: We disagree with the
commenter that the changes to § 600.11
are inconsistent with the statutory
requirements of HEA section 496(h) and

i).
HEA section 496(h) provides that
“The Secretary shall not recognize the

accreditation of any otherwise eligible
institution of higher education if the
institution is in the process of changing
its accrediting agency or association,
unless the eligible institution submits to
the Secretary all materials relating to the
prior accreditation, including material
demonstrating reasonable cause for
changing the accrediting agency or
association.” The new regulations in
§600.11(a) continue to require an
eligible institution to submit to the
Secretary all materials related to its
prior accreditation or preaccreditation.
Moreover, the new regulations require
additional documentation, including
substantiation of reasonable cause for
the change.

The “dual accreditation rule”
provision in HEA section 496(i) states
that “The Secretary shall not recognize
the accreditation of any otherwise
eligible institution of higher education if
the institution of higher education is
accredited, as an institution, by more
than one accrediting agency or
association, unless the institution
submits to each such agency and
association and to the Secretary the
reasons for accreditation by more than
one such agency or association and
demonstrates to the Secretary
reasonable cause for its accreditation by
more than one agency or association. If
the institution is accredited, as an
institution, by more than one
accrediting agency or association, the
institution shall designate which
agency'’s accreditation shall be utilized
in determining the institution’s
eligibility for programs under this
chapter.” The new regulations in
§600.11(b) continue to require the
eligible institution to submit to the
Secretary all materials related to its
prior accreditation or preaccreditation,
and clarify the conditions under which
the Secretary would not determine the
institution’s cause for multiple
accreditation to be reasonable, including
when the institution has had its
accreditation withdrawn, revoked, or
otherwise terminated in the prior two-
year period and when the institution
has been subject to a probation or
equivalent, show cause order, or
suspension. The new regulation does
provide that the Secretary may consider
an institution’s interest in obtaining
multiple accreditation to be reasonable
if it is based on geographic area,
program-area focus, or mission, but the
institution must provide evidence to
explain or substantiate its request.

Changes: None.

Comments: Two commenters objected
to the provisions in this section, arguing
that they create a loophole in violation
of the HEA and are contrary to law and

in excess of the Department’s statutory
jurisdiction within the meaning of
section 706 of the APA. The
commenters note that under HEA
section 496(j), an institution ‘“‘may not
be certified or recertified” for purposes
of title IV if the institution has had its
“accreditation withdrawn, revoked, or
otherwise terminated for cause,” unless
such action has been “rescinded by the
same accrediting agency.” One
commenter opined that the Department
failed to provide sufficient evidence to
support this change. One commenter
suggested that, in the event an
institution seeks multiple accreditations
and has been subject to any kind of
action, the Department should require
that a problem raised by one agency
should trigger automatic review by the
other agency with a higher evidentiary
bar to show why a similar sanction
should not be applied.

Discussion: We disagree with
commenters that § 600.11 creates a
loophole that would violate the HEA
and is contrary to law and in excess of
the Department’s statutory jurisdiction
within the meaning of section 706 of the
APA. As discussed above, the new
provisions are consistent with HEA
section 496(h) and (i). HEA section
496(j) addresses the impact on an
institution from the loss of
accreditation. Again, as described
above, we continue to hold institutions
to the limitations imposed when
accreditation has been withdrawn,
revoked, or otherwise terminated for
cause during the preceding 24 months
pursuant to § 600.11(a)(1)(ii)(B).

We further disagree with the
commenter who asserted that the
Department has failed to provide
enough evidence to support this change.
As explained in the NPRM (84 FR
27414), the proposed regulation seeks to
maintain guardrails to ensure that
struggling institutions cannot avoid the
consequences of failing to meet their
current accrediting agency’s standards
by attaining accreditation from another
agency, while maintaining recourse for
institutions that have been treated
unfairly or have legitimate reasons for
seeking multiple accreditation unrelated
to findings or allegations of
noncompliance with the quality
standards of its current accrediting
agency. The potential for an institution
to face loss of its accreditation without
being afforded its due process rights as
defined in § 602.25, or as the result of
an agency'’s failure to respect the
institution’s stated mission, supports
the need for this change.

Regarding the suggestion from a
commenter that, where an institution
seeking multiple accreditations has been
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subject to any kind of action, the
Department should require the problem
raised by one to trigger an automatic
review by the other agency to show why
a similar sanction should not be
applied, we believe such a requirement
would be superfluous. The applicable
amendatory language as proposed
already stipulates that the Secretary will
not determine the cause for seeking
accreditation from a different or second
accrediting agency to be reasonable if
the institution has had its accreditation
withdrawn, revoked, or otherwise
terminated for cause during the
preceding 24 months or has been subject
to a probation or equivalent, show cause
order, or suspension order during the
preceding 24 months. Any action
initiated by the institution’s current
agency would necessarily be reviewed
by the Department and, unless found to
be related lack of due process,
inconsistently applied standards or
criteria, or failure to respect the
institution’s stated mission not
considered reasonable cause to seek
additional accreditation. At that point,
we would not recognize the additional
accreditation.

We also disagree with the commenters
who stated that the Department failed to
provide data or evidence to support the
need for the proposed regulatory
changes during the negotiated
rulemaking. As we stated previously in
this preamble, the changes to the
regulations are based on many factors,
including feedback we received from
the public, studies conducted by higher
education associations, and emerging
trends in postsecondary education. For
example, concerns have been raised
about the lack of innovation in
accreditation, the challenges that new
agencies have in gaining recognition,
and the difficulties that new institutions
have in becoming accredited and
gaining access to title IV funds.¢ One
challenge new accrediting agencies face
in gaining recognition is the need to
serve as a Federal gatekeeper for at least
one institution or program. Accredited
institutions or programs are unlikely to
leave a well-established accrediting
agency, thereby risking their access to
title IV funds, even if a new agency may
be more appropriate to the mission of
the institution, support educational
innovation at lower cost, have higher
standards for academic excellence, or
enable an institution to meet the needs
of its students. This regulatory change to
permit dual accreditation will allow
institutions to have greater choice in

6 https://www.educationnext.org/college-
accreditation-explained-ednext-guide-how-it-works-
whos-responsible/.

selecting an accrediting agency that best
aligns with the institution’s mission,
demonstrates educational excellence to
potential students, peer institutions, or
employers, and supports innovative
pedagogical approaches. In addition, in
order for new accrediting agencies to
have the ability to become recognized,
they need to be able to attract respected
institutions to their membership, which
is unlikely if an institution is required
to abandon its current agency first.
Finally, as we eliminated geography
from an accrediting agency’s scope, it is
important to permit dual accreditation
during the period in which an
institution is undergoing review to
change its agency.

Furthermore, the Department
developed a list of proposed regulatory
provisions based on advice and
recommendations submitted by
individuals and organizations as
testimony in a series of three public
hearings in September of 2018, as well
as written comments submitted directly
to the Department. Department staff also
identified issues for discussion and
negotiation. We developed the proposed
regulations that we negotiated during
negotiated rulemaking with specific
objectives for improvement, including
addressing the requirements for
accrediting agencies in their oversight of
member institutions or programs;
establishing requirements for
accrediting agencies to honor
institutional mission; revising the
criteria used by the Secretary to
recognize accrediting agencies,
emphasizing criteria that focus on
educational quality; developing a single
definition for purposes of measuring
and reporting job placement rates;
simplifying the Department’s process for
recognition and review of accrediting
agencies; and promoting greater access
for students to high-quality, innovative
programs. We believe the changes to the
regulations in this section align with
these objectives.

We do not think it is appropriate for
the Department to require that an action
taken by one agency should trigger
automatic review by another agency,
with a higher evidentiary standard, to
show why a similar sanction should not
be applied, since our current regulations
do not require this and an institution
could be compliant with the standards
of one agency even if not compliant
with the standards of another.
Currently, § 602.28 requires an agency
to investigate an institution if another
accrediting agency subjects it to any
adverse action or places it on probation.
A higher evidentiary standard is not
appropriate.

Changes: None.

Comments: One commenter suggested
that a provision be added to this section
to permit an accrediting agency to
prohibit its recognized institutions from
maintaining accreditation by more than
one recognized agency.

Discussion: We disagree with the
commenter’s suggestion to permit an
accrediting agency to prohibit its
recognized institutions from
maintaining accreditation by more than
one recognized agency as it could have
an anticompetitive impact and prevent
innovative changes in higher education
delivery. We will serve institutions and
students better when accrediting agency
standards align with the institution’s
educational objectives and stated
mission. In some cases, this may require
an institution to seek accreditation from
more than one accrediting agency or to
change accrediting agencies.

Changes: None.

Special Rules Regarding Institutional
Accreditation or Preaccreditation
(§600.11)

Multiple Accreditation (§ 600.11(b))

Comments: One commenter opined
that the changes to § 600.11(b) provide
too much discretion to determine that
an accrediting agency acted improperly
and allows an institution to seek
alternate accreditation when the
institution does not meet its original
accrediting agency’s standards. The
commenter agreed that we should
permit an institution to select a
comprehensive institutional accrediting
agency as its title IV gatekeeper and seek
mission-based institutional
accreditation as well.

Discussion: We disagree with the
commenter that the changes to
§600.11(b) provide too much discretion
for the Department to determine that an
accrediting agency acted improperly or
to allow an institution to seek a new
accrediting agency when the institution
does not meet its original accrediting
agency’s standards. The institution
seeking a change of accrediting agencies
or multiple accreditation must
demonstrate to the Secretary a good
reason for seeking accreditation by a
different or additional agency in order
for that request to be approved.
Moreover, the regulations limit the
ability of institutions that have been
subject to a probation or equivalent,
show cause order, or suspension order
or that have had their accreditation
withdrawn, revoked, or otherwise
terminated for cause during the
preceding 24 months, from making such
a change.

We thank the commenter for support
of the provision that enables an
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institution to select a comprehensive
institutional accrediting agency as its
title IV gatekeeper and seek
accreditation from a mission-based
institutional accrediting agency.

Changes: None.

Comments: Two commenters objected
to the provisions of § 600.11(b)(2)(i)(B)
that enable the Secretary to determine
an institution’s justification for seeking
multiple accreditation or
preaccreditation to be reasonable if the
institution’s primary interest in seeking
multiple accreditation is based on its
mission. The commenters asserted that
this grants exemptions for institutions
with a “religious mission” from rules
preventing agency-shopping if the
institution claims an accrediting agency
was not respecting its religious mission.

Discussion: The proposed regulations
provide latitude to the Secretary to
determine that an institution’s interest
in seeking multiple accreditation is
reasonable if it seeks accreditation by
more than one accrediting agency as a
result of its mission, geographic area,
pedagogical focus, or program area
focus. The Secretary will not be
required to make such a determination.
An institution seeking multiple
accreditation would need to convince
the Secretary of the reasonableness of its
request. If an institution appears to be
avoiding compliance with its current
accrediting agency’s standards by
seeking accreditation from a new or
additional accrediting agency, the
Secretary could determine that the
agency’s request is not reasonable and
deny that request.

Changes: None.
Severability (§ 600.12)

Comments: None.

Discussion: We have added § 600.12
to clarify that if a court holds any part
of the regulations for part 600, subpart
A, invalid, whether an individual
section or language within a section, the
remainder would still be in effect. We
believe that each of the provisions
discussed in this preamble serve one or
more important, related, but distinct,
purposes. Each provision provides a
distinct value to the Department, the
public, taxpayers, the Federal
government, and institutions separate
from, and in addition to, the value
provided by the other provisions.

Changes: We have added § 600.12 to
clarify that we designed the regulations
to operate independently of each other
and to convey the Department’s intent
that the potential invalidity of one
provision should not affect the
remainder of the provisions.

Change in Ownership Resulting in a
Change in Control for Private Nonprofit,
Private For-Profit, and Public
Institutions (§ 600.31)

Comments: One commenter expressed
support for the changes to § 600.31 that
clarify the terms of a change of
ownership or ownership interest.
Another commenter suggested that we
clarify that the term “ownership” is
meant to include changes in
management or control of public
institutions.

Discussion: We thank the commenter
who supported the changes to this
section. Further, we agree with the
commenter who suggested that the term
“ownership” as defined in § 600.31
requires clarification with respect to
public institutions. Accordingly, we
clarify that “‘change in ownership” as
applied in this section includes changes
in management or control of public
institutions. Such a change in
management could include instances in
which public institutions are merged
into a new system or merged with
another institution, or instances when
boards of trustees are merged to provide
joint oversight of more than one
institution, among other things. This
does not include instances when a new
president or chancellor is hired or
appointed, or when there is a change in
the individual who holds the position of
SHEEOQO.

Changes: None.

Eligibility of Additional Locations
(§600.32)

Comments: Several commenters
objected to the proposed change that
would allow an entity acquiring a
closing location to be liable only for
improperly spent title IV funds and
unpaid refunds from the prior and
current academic years. Some argued
that the Department is attempting to
solve the problem of institutions closing
without sufficient resources to repay
outstanding liabilities by reducing the
requirement for these institutions to
make students, the Department, and
taxpayers whole, rather than fulfilling
its enforcement responsibility by
requiring institutions to post letters of
credit in certain circumstances to
protect the Federal fisc. Others asserted
that the change could result in students
being duped into thinking they are
being offered a new educational
opportunity, while potentially losing
access to closed school loan discharges
in the process. The commenters
requested that the Department require
that purchasers accept all past liabilities
for the locations they acquire, except as
determined by the Secretary on the

strength of the purchaser’s change of
ownership application with the
Department,” arguing that such action
would enable the Department to retain
some discretion to prevent
inappropriate or high-risk purchases.

Discussion: We disagree that § 600.32
should be amended to require
purchasers to accept all past liabilities
for the school locations they acquire,
except as determined by the Secretary
on the strength of the purchaser’s
application. We believe it is reasonable
to require new owners to accept liability
for all financial aid credit balances (See
§ 685.216 regarding unpaid refunds)
owed to students who received title IV,
HEA program funds and for all
improperly expended or unspent title
IV, HEA program funds received during
the current academic year and up to one
academic year prior by the institution
that has closed or ceased to provide
educational programs. This timeline
mirrors the period of time during which
the Department typically conducts
program reviews, which includes the
current year and the prior year. Program
reviews focus on the current and prior
year because they provide a more
accurate picture of the institution’s
current administrative strength and
function. This provision provides the
same window to an outside entity to
evaluate the extent to which potential
liability exists due to the actions of a
prior, unrelated owner, or to secure
financing. There may be cases when the
acquisition of a closing school by a new
owner or entity serves the best interest
of students, the local community, and
taxpayers. Limiting the potential
liability for which a new owner or entity
is responsible does not relieve the past
owner or entity of its liability for funds
owed to the Department as a result of
past actions, insufficiencies, or borrower
defense to repayment claims.

We also disagree that the changes to
this section would “dupe” students into
thinking they are being offered a new
educational opportunity and deprive
them of a closed school loan discharge.
While it is true that this regulatory
change may precipitate fewer school
closings and, as a result, fewer closed
school loan discharges, students will
have the option of completing their
program or transferring to a new
institution to do so, rather than losing
the time and effort they have invested
at one institution by starting over,
repeating classes, or earning additional
credits elsewhere. This regulation does
not interfere with a borrower’s right or

7 Application for Approval to Participate in
Federal Student Financial Aid Programs is available
at eligcert.ed.gov/ows-doc/eapp.htm.
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ability to submit a borrower defense to
repayment claim and seek relief from
the Department in the event that
misrepresentations occurred under prior
ownership; however, it does limit the
liability that a new owner assumes for
actions that the prior owners took or
failed to take.

Changes: None.

Severability (§ 600.33)

Comments: None.

Discussion: We have added §600.33
to clarify that if a court holds any part
of the regulations for part 600, subpart
C, invalid, whether an individual
section or language within a section, the
remainder would still be in effect. We
believe that each of the provisions
discussed in this preamble serve one or
more important, related, but distinct,
purposes. Each provision provides a
distinct value to the Department, the
public, taxpayers, the Federal
government, and institutions separate
from, and in addition to, the value
provided by the other provisions.

Changes: We have added § 600.33 to
make clear that the regulations are
designed to operate independently of
each other and to convey the
Department’s intent that the potential
invalidity of one provision should not
affect the remainder of the provisions.

Termination and Emergency Action
Proceedings (§ 600.41)

Comments: Several commenters
favored the changes to § 600.41. These
commenters did not provide additional
details other than to note their support.

Discussion: We thank the commenters
for their support to delete an outdated
reference formerly located in
§600.41(a)(1)(ii)(B) that allowed for
termination of an institution’s eligibility
under a show-cause hearing, if the
institution’s loss of eligibility resulted
from the institution’s having previously
qualified as eligible under the transfer of
credit alternative to accreditation. This
alternative has not been possible since
its repeal in 1992.

We further thank the commenters for
their support of updating the
terminology in § 600.41(d) that changes
the word “‘certify” to “originate,” which
is used in the Direct Loan Program, the
only program under which the
Department currently makes loans.

Changes: None.

Severability (§ 600.42)

Comments: None.

Discussion: We have added § 600.42
to clarify that if a court holds any part
of the regulations for part 600, subpart
D, invalid, whether an individual
section or language within a section, the

remainder would still be in effect. We
believe that each of the provisions
discussed in this preamble serve one or
more important, related, but distinct,
purposes. Each provision provides a
distinct value to the Department, the
public, taxpayers, the Federal
government, and institutions separate
from, and in addition to, the value
provided by the other provisions.
Changes: We have added § 600.42 to
make clear that the regulations are
designed to operate independently of
each other and to convey the
Department’s intent that the potential
invalidity of one provision should not
affect the remainder of the provisions.

The Secretary’s Recognition of
Accrediting Agencies

What definitions apply to this part?
(§602.3)

Comments: Two commenters opposed
the proposed changes in § 602.3(b) that
permit accrediting agencies to retain
recognition if they meet a newly
proposed definition of “substantial
compliance,” rather than requiring them
to be fully compliant with all applicable
standards. The commenters asserted
that this proposed definition is
inconsistent with HEA section 496 and
makes it virtually impossible for the
Department to hold an agency
accountable when it fails to perform.

Discussion: We disagree with the
commenters that the proposed
definition of ““substantial compliance”
is inconsistent with the statute and
makes it virtually impossible for the
Department to hold an agency
accountable when it fails to perform.
For many years the Department relied
on the “substantial compliance”
standard in making recognition
determinations and, currently, some
accrediting agencies already recognize
“substantial compliance” in their own
standards.® The statute requires the
accrediting agency or association to
demonstrate the ability and experience
necessary to operate as an accrediting
agency or association. It does not
require that the accrediting agency
demonstrate that it has applied each and
every one of its standards, as evidenced
by the fact that an accrediting agency
must accredit or preaccredit only one
institution prior to petitioning the
Department for recognition. It also does
not require the Department to deny
recognition to an otherwise well-
performing accrediting agency simply
because of minor administrative
omissions or errors, or because the
agency had to make a minor exception

8 www.wscuc.org/book/export/html/924.

to its regular policies in order to serve
the needs of students. We see a
significant difference between
“substantial compliance,” which means
that an agency is essentially compliant
with the purpose or objective of the
regulations, versus a finding of failing to
perform or being noncompliant, for
which the Department would make a
finding of noncompliance.

In fact, by providing for “substantial
compliance” and a process for
monitoring institutional improvement,
the Department may address minor
concerns before they become major
concerns and ensure that they are
resolved quickly and appropriately. The
monitoring report will afford accrediting
agencies that are in substantial
compliance with the criteria for
recognition the opportunity to
implement corrected policies or update
policies to align with compliant
practices. The monitoring report
provides the Department with an
additional oversight tool to ensure
integrity in accreditation, in cases where
the accrediting agency deficiency does
not rise to the level of non-compliance
or a full compliance report.

Changes: None.

Comments: One commenter suggested
that we could improve the definition of
“programmatic accrediting agency’’ by
beginning with the word “usually” or
adding the phrase, “this does not
include agencies which accredit
freestanding institutions offering a
specific educational program.” The
commenter asserted that the proposed
definition does not address situations in
which closely related educational
programs enable students to enter a
broad spectrum of graduate and
professional schools, and to embark on
a variety of careers. Another commenter
remarking on the definition of
“programmatic accrediting agency”
encouraged the Department to ensure
that programmatic accrediting agencies
have the autonomy to focus on
institutional quality.

Discussion: While we recognize that
some programmatic agencies accredit
schools with programs that prepare
students to enter a broad spectrum of
graduate and professional schools, and
to embark on a variety of careers, we
believe the definition does not preclude
them from continuing to do so, nor does
it require that a program lead to only
one career pathway or option. The
Department appreciates the
commenter’s request that we ensure
programmatic accrediting agencies have
the autonomy to focus on quality,
especially when programmatic
accrediting agencies also serve as
institutional accrediting agencies at
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institutions that offer a single program
or closely related programs that align
with the programmatic accrediting
agency’s mission. We are confident that
these regulations provide that
autonomy.

Changes: None.

Comments: Several commenters
requested additional time to come into
compliance with the change from
national and regional accreditation to
institutional accreditation. The
commenters did not object to this
change but noted that entities that
distinguish between national and
regional accreditation in some of their
policies will need to amend those
policies. They cited, for example, some
State laws and regulations that
distinguish between national and
regional accreditation and reported that
those State regulators would need time
to amend those laws and adjust the
procedures in implementing those laws.
Some commenters noted that the
legislature in their State is not slated to
meet again until 2021.

Discussion: We appreciate the
commenters’ support and believe the
State policies referenced provide further
evidence for the need to eliminate the
artificial distinction between regional
and national accreditation because some
of those policies deny opportunities for
successful students to enter certain
fields, it is incumbent upon State
regulators to ensure the laws pertaining
to an academic institution’s required
accreditation to qualify graduates for
licensure and the procedures used to
implement those laws do not
disadvantage students who enroll in and
complete programs at institutionally
accredited institutions. While we cannot
compel a State to act, we hope that
States will recognize the Department’s
revised accrediting agency designations
and make the necessary changes in their
own laws or regulations.

Changes: None.

Severability (§ 602.4)

Comments: None.

Discussion: We have added § 602.4 to
clarify that if a court holds any part of
the regulations for part 602, subpart A,
invalid, whether an individual section
or language within a section, the
remainder would still be in effect. We
believe that each of the provisions
discussed in this preamble serve one or
more important, related, but distinct,
purposes. Each provision provides a
distinct value to the Department, the
public, taxpayers, the Federal
government, and institutions separate
from, and in addition to, the value
provided by the other provisions.

Changes: We have added § 602.4 to
clarify that we designed the regulations
to operate independently of each other
and to convey the Department’s intent
that the potential invalidity of one
provision should not affect the
remainder of the provisions.

Link to Federal Programs (§ 602.10)

Comments: One commenter objected
to the change in this section, stating that
the Department proposes to remove a
requirement that accrediting agencies
demonstrate their worth as gatekeepers
to Federal aid and fails to explain or
justify why it believes that simply
sharing an institution with an
accrediting agency recognized as a
gatekeeper to Federal aid qualifies a
brand-new accrediting agency to
immediately gain access to full
gatekeeping authority.

Discussion: Section 602.10 does not
eliminate any requirements. Rather, it
provides that if an agency accredits one
or more institutions that participate in
HEA programs and that could designate
the agency as its link to HEA programs,
the agency satisfies the Federal link
requirement, even if the institution
currently designates another
institutional accrediting agency as its
Federal link.

The significance of a Federal link is
that it provides the basis for the
Department’s recognition of an
accrediting agency. A Federal link, in
and of itself, does not ensure
recognition, nor does it ensure
participation in title IV programs. A
Federal link simply affirms that the
agency’s accreditation is a required
element in enabling at least one of the
institutions or programs it accredits to
establish eligibility to participate in
some other Federal program.

Changes: None.

Geographic Area of Accrediting
Activities (§ 602.11)

Comments: Several commenters wrote
in support of the Department’s proposal,
stating that it will ultimately relieve
students of the burden to advocate for
the quality of their education if their
institution of record is nationally
accredited. Another commenter agreed
that it is problematic when students are
treated disparately based on accrediting
agency, especially since all agencies
adhere to the same Department
requirements. One commenter thanked
the Department for clarifying that an
agency must conduct its activities
within a region or group of States, and
for emphasizing that we would not
require any institution or program to
change to a different accrediting agency
as a result of these regulatory changes.

Discussion: We appreciate the
commenters’ support. The Department
continues to require accrediting
agencies to clarify the geographic area in
which they operate, including all
branch campuses and additional
locations.

Changes: None.

Comments: One commenter objected
to the elimination of the distinction
between national and regional
accrediting agencies based on a belief
that there are differences in their
standards for general education and
faculty quality.

Discussion: The change in
nomenclature is intended specifically to
counter this prevalent misconception. In
fact, the Department applies the same
standards for recognition to both
national and regional accrediting
agencies. Accrediting agencies, both
regional and national, are often termed
“nationally recognized,” including in
the HEA and Department materials,
which can also lead to confusion.?
Accrediting agencies do establish their
own standards for general education
and faculty quality and there is some
variation in the standards they have set.
For example, many agencies already
allow for instructors in applied or
vocational programs to substitute years
of experience for academic credentials,
which may not exist in some fields.
However, those standards do not differ
based on the agency’s geographic scope
or prior classification as a national or
regional accrediting agency.

Changes: None.

Comments: One commenter expressed
concern that the Department’s actions
may interfere with academic freedom,
while providing little or no relief to
students whose academic credits are not
accepted for transfer to another
institution. The commenter asserted that
State and Federal regulations create a
floor in which an institution can
operate, and an institution may choose
to have a higher ceiling. The commenter
remarked that institutions will still
conduct their own evaluation of transfer
credits, and the Department should not
have a role in setting policy on
academic determinations such as
transfer credits. Other commenters
echoed the position that the decision
whether to accept credits for transfer
falls on the institution based on its
independent assessment of the quality
of the prior learning.

Discussion: The Department agrees
that the determination of whether to
accept credits for transfer falls on the
institution based on its independent
assessment of the quality of the prior

920 U.S.C. 1001.
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learning. The change to this regulation
is designed not to interfere with
academic freedom, but rather, to counter
a detrimental myth that institutions that
are regionally accredited are of higher
academic quality than institutions that
are nationally accredited. A recent
review of regional accrediting standards
points to a pervasive lack of focus on
student learning and student outcomes
among those agencies, although the
same is not true among national
accrediting agencies.1? Therefore, it is
hard to make the case that regional
accrediting agencies do more to ensure
academic quality or place higher
demands upon the institutions they
accredit than national accrediting
agencies. That said, because many of the
most selective institutions in the United
States are accredited by regional
accrediting agencies, these agencies
benefit from the reputations of a small
number of their member institutions
that are highly competitive and serve
only the most well-qualified applicants.

The Department believes that,
regardless of the historical role that
accrediting agencies have played, or the
institutions that comprise the
membership of a given accrediting
agency, each student is entitled to an
unbiased review of his or her academic
record and learning accomplishments
when applying for transfer,
employment, or graduate school, and
that no student should be disadvantaged
because of the geographic scope of an
institution’s accrediting agency.

Changes: None.

Comments: One commenter asserted
that the proposed regulatory change
represents an unreasonable
interpretation of HEA section 496(a)(1)
and is, therefore, not in accordance with
the APA, which prohibits arbitrary and
capricious changes to regulations, and is
in excess of statutory jurisdiction under
5 U.S.C. 706(2)(C). Another commenter
agreed that the proposed change does
not adhere to the statutory language and
suggested that, if regional accrediting
agencies are not truly regional because
of the manner in which they operate,
and are instead national, the
Department should classify them as
such.

Discussion: HEA section 496(a)(1)
states that “the accrediting agency or
association shall be a State, regional, or
national agency or association and shall
demonstrate the ability and experience
to operate as an accrediting agency or
association within the State, region, or
nationally, as appropriate.” Section

10 www.americanprogress.org/issues/education-
postsecondary/reports/2018/04/25/449937/college-
accreditors-miss-mark-student-outcomes/.

602.11 specifies that the agency must
demonstrate that it conducts accrediting
activities within a State, if the agency is
part of a State government; a region or
group of States chosen by the agency in
which an agency provides accreditation
to a main campus, a branch campus, or
an additional location of an institution;
or the United States (i.e., the agency has
accrediting activities in every State).
However, the HEA does not require the
Department to consider the agency’s
historic footprint to be part of its scope,
which the Department has previously
done through regulation. Rather, the
HEA refers to all accrediting agencies
recognized by the Secretary as
“nationally recognized” without
reference to the number and location of
States in which an agency accredits
institutions. See HEA section 101(a)(5).

We disagree that this change is
arbitrary and capricious. To the
contrary, the Department believes this
change is critically important given the
expansion of distance learning, which
allows students to attend an institution
accredited by an agency whose
geographic scope does not include the
student’s home State. This can often
lead to confusion from students looking
to contact their institution’s accrediting
agency, only to find out that the
accrediting agency claims to not do
business in their State. In addition,
given the growth of institutions that
have additional locations and branch
campuses across the country, most
accrediting agencies that originally
accredited institutions only in a well-
defined and geographically proximate
group of States are now accrediting
institutions in multiple States that are
outside of their historic footprint. The
Department recognizes that accrediting
agencies previously described as
“regional” are, in fact, conducting
business across much of the country.
Therefore, the Department seeks to
realign its regulatory definitions with
the statute to distinguish among
agencies that have activities in one
State, some or most States, and every
State. As always, the Department uses
the definition of “State” in § 600.2 for
these purposes.

One non-Federal negotiator illustrated
the need for this change with a map
showing all of the States in which her
agency has activities. The map (see
Chart 2) revealed that the agency
operates across most of the country,
with activities in 48 States including the
District of Columbia, as well as 163
“international activities,” even though
the agency was historically classified as
a regional agency with activities
supposedly confined to 19 States. The
Department’s prior classifications

inaccurately describe where that agency
performs its work. To reduce confusion
and to recognize that, in any given State,
there may be schools accredited by more
than one accrediting agency, the
Department will require every
accrediting agency to list the States in
which it performs accrediting activities.
This list could include one, some, most,
or all States. However, the Department
will align its nomenclature more closely
with the HEA by referring to all of the
agencies it recognizes as ‘“‘nationally
recognized” accrediting agencies.

Although the historic distinction
between regional and national
accrediting agencies is irrelevant given
the expansion of many accrediting
agencies’ work to States outside of their
historical footprint, there is a
meaningful and clear distinction
between institutional agencies and
programmatic agencies. The Department
will continue to recognize that
distinction, including that a
programmatic accrediting agency could
also be considered an institutional
accrediting agency if it accredits single-
program institutions. We also disagree
that this change is outside of the
Department’s statutory authority and
believe instead that it is required of the
Department to more accurately describe
the changing nature of accrediting
agencies’ work. The Department will
continue fulfilling its statutory
responsibility under 20 U.S.C. 1099b to
recognize accrediting agencies or
associations and it will continue to
require accrediting agencies to publish a
list of the States in which they perform
their work.

The negotiating committee considered
reclassifying some regional accrediting
agencies with broad geographic scope as
national accrediting agencies but did
not achieve consensus on this approach.
Instead, consensus was achieved on
relying upon statutory language that
refers to all accrediting agencies
recognized by the Secretary as
nationally recognized agencies, and
adhering to § 602.11 by requiring each
accrediting agency to list the States in
which it performs accrediting activities.

Changes: None.

Accrediting Experience (§ 602.12)

Comments: One commenter was
generally supportive of the proposed
changes in this section that provide
additional flexibility to accrediting
agencies to accredit main campuses in
States in which they currently or may
plan to accredit branch campuses or
additional locations. However, this
commenter requested the Department
require an agency seeking an expansion
of scope into an area where it does not
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have prior experience to demonstrate in
the application process the ability and
capacity necessary to justify and
support such expanded scope. Another
commenter who was generally
supportive of the proposed changes in
this section objected to the significant
additional Federal oversight, as it
pertains to the number of institutions or
programs that a new agency or
organization may accredit, and
monitoring by the Department of the
agency’s accrediting decisions.

Discussion: We appreciate the
commenters’ support for the change.
However, the Department will no longer
consider the accrediting agency’s
historical geographic footprint to be part
of its scope. Instead, the geographic area
(i.e., list of States) in which the agency
performs its work must be reported to
the Department and made available to
the public.

In instances in which an agency
applies for a change of scope, the
regulations continue to require an
agency to demonstrate in the
application process that it has the
ability and capacity necessary to carry
out that expansion of scope. However,
we also recognize that an agency is not
permitted to perform accrediting
activities that are not yet part of its
scope, which makes it a violation of the
Department’s regulations for an agency
to gain experience doing something it is
not approved to do. Therefore, since an
agency is unlikely to be able to
demonstrate experience in making
accreditation or preaccreditation
decisions under the expanded scope at
the time of its application or review for
an expansion of scope, the application
may be reviewed to determine the
agency’s capacity to make decisions
under the expanded scope. This
provides an opportunity for an agency
to gain experience making accreditation
decisions in the area of expanded scope,
which the Department may wish to limit
to a small number of institutions or
programs until the agency can then
demonstrate, through experience, that it
has the capacity to make additional
decisions under the expanded scope.
The purpose of this regulatory change is
to grant limited authority for an agency
that has the capacity to make decisions
under an expanded scope to make such
decisions and acquire—and demonstrate
that it has acquired—experience doing
so. Without these changes, the
Department’s existing regulations could
be interpreted to contain circular logic
(i.e., an agency cannot receive approval
without prior experience, but cannot
obtain that experience without the
authority to do so). The Department will
require monitoring reports to assure

progress toward demonstrating the
necessary experience.

We do not agree that these regulations
impose significant additional Federal
oversight pertaining to the number of
institutions or programs that a new
agency can accredit and the monitoring
of accrediting decisions. It is the
responsibility of the Department to
ensure that accrediting agencies are able
to successfully determine the quality of
the institutions or programs it accredits,
and it is wholly appropriate to limit any
potential risk until such time as the
Department is satisfied that the agency
has demonstrated through experience
that it is capable of making those
determinations.

Changes: None.

Comments: Several commenters
objected to the removal of the
requirement that accrediting agencies
seeking recognition demonstrate two
years of prior experience conducting
accrediting activities, and that they are
trusted by peer organizations,
practitioners, and other stakeholders.

The commenters argued that the
proposed change to require the agency
seeking recognition to cite at least one
institution that uses the agency as a
gatekeeper for Federal dollars is not an
effective proxy for the current
requirements. The commenters asserted
that the Department failed to explain or
justify why it believes that simply
sharing an institution with an
accrediting agency recognized as a
gatekeeper to Federal aid qualifies a
brand-new agency to immediately gain
access to full gatekeeping authority.

One commenter wrote that the
Department does not define what it
means to be “affiliated,” nor does it
propose any meaningful criteria to
determine whether an accrediting
agency is “affiliated”” with a recognized
agency. The commenter added that the
Department provided no evidence of
how difficult it has been for new
accrediting agencies to meet the two-
year rule in the past, nor how many
agencies have been unable to obtain
initial recognition as a result.

One commenter suggested changes to
strengthen this provision, including:
Placing restrictions on new agencies
that gain recognition until they can
demonstrate adequate experience and
success in approving and reviewing
programs or institutions and
demonstrate financial stability, since an
agency that is dependent on a small
number of institutions as its revenue
base creates a moral hazard wherein the
agency has an incentive to maintain
institutions among its membership that
might not meet quality standards while
also having an incentive to quickly

approve new institutions to help build
its financial base; a shortened
recognition period instead of the full
five years; limits on the number of
institutions the agency can accredit;
limits on growth in enrollment among
the institutions it accredits; and
restrictions on the ability to approve
complex substantive changes such as
change of ownership or control.

Discussion: We disagree with the
commenters who expressed concern
that requiring at least one institution
that uses the agency as a gatekeeper for
Federal dollars is not an effective proxy
for the current requirements. This is the
requirement of the current regulations,
so no changes were made to that
requirement. The effect of this
regulation is to permit an accrediting
agency that accredits an institution that
is also accredited by another accrediting
agency that serves as the Federal link for
that agency to obtain recognition. This
is necessary to allow new agencies to
gain recognition since institutions that
already have an established agency are
unlikely to change to a new accrediting
agency until we recognize that agency.

We also disagree with the
commenters’ assertion that the
regulation would create a situation in
which sharing an institution with an
accrediting agency recognized as a
gatekeeper to Federal aid would qualify
a brand-new agency to immediately gain
access to full gatekeeping authority.
First, an agency would not be ‘“‘sharing”
an institution with another accrediting
agency. Instead, an agency would be
seeking dual accreditation, while
identifying one agency to serve as its
Federal gatekeeper, as our regulations
require. As we explained in our
response to comments in § 602.10, the
significance of a Federal link is that it
provides a threshold minimal criterion
to enable the Department to consider
recognizing an accrediting agency, but a
Federal link, in and of itself, does not
ensure recognition, nor does it
guarantee that an institution may
participate in title IV programs, since
other requirements also apply to such
institutions. A Federal link simply
affirms that the agency’s accreditation
is, or could meet, a required element in
enabling at least one of the institutions
or programs it accredits to establish
eligibility to participate in some other
Federal program.

The Department believes that the term
“affiliated” is not ambiguous and is
commonly understood to mean closely
associated with another entity, typically
in a dependent or subordinate position.
The Department interprets the term to
mean an entity that is closely associated
with the recognized accrediting agency
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seeking to establish a new accrediting
agency.

As the Department noted during
negotiated rulemaking, we do not have
evidence to demonstrate how difficult it
has been for new accrediting agencies to
meet the two-year rule in the past, other
than that there have been very few new
institutional accrediting agencies
recognized under the current
regulations. New agencies face a
difficult situation in that, under the
current regulations, they need to
convince an already-accredited
institution to leave its established
accrediting agency in the hope that the
new agency gets recognized. This adds
uncertainty that can harm students if
their institution has any lapse in its
accreditation. Alternatively, the new
agency would need to identify
institutions not already accredited to
pursue accreditation with the new
agency. That could be seen as a sign of
the new agency’s weakness since an
institution new to accreditation is not
likely to have the resources and
experience of traditional institutions
that have been accredited for many
years. We cannot determine how many
would-be agencies do not apply because
they cannot identify institutions that are
committed to using them for Federal
gatekeeping purposes, as such an agency
would never apply for recognition.
Therefore, we do not have data to
quantify how many agencies have been
unable to obtain initial recognition as a
result. We believe the dearth of new
agencies shows that the barriers to entry
for new accrediting agencies were so
significant that they discouraged new
entrants. We hope that by minimizing
unnecessary barriers, new accrediting
agencies will seek recognition from the
Department.

We appreciate the commenter’s
suggestions to strengthen the regulation
in this part. However, we believe that
sufficient guardrails and oversight are
provided throughout these regulations,
and specifically within the procedures
located at §§602.31 and 602.32, as to
render these additional limitations
unnecessary. The Department will
continue to evaluate the agency’s
adherence to Federal requirements,
including its financial strength, the
quality and sufficiency of its staff, and
its administrative capability.

Changes: None.

Comments: Many commenters
expressed concern that the proposed
changes that permit recognized
accrediting agencies to re-organize or
spin off a portion of their accrediting
business by setting up a separate agency
present too much risk to Federal student
aid dollars. They recommended that the

Department amend the proposed
regulations to more narrowly define the
term ““is affiliated with or is a division
of”” as it is used in this section. One of
these commenters suggested that the
definition require the new agency to
have the same policies, staff, and
financial and administrative capability
of the original agency, or otherwise meet
the requirement of two years accrediting
experience in its own right. Another
commenter recommended that the
Department prohibit any new agency
from ““spinning off” of a recognized
agency if that recognized agency has
had any compliance issues during the
last review period.

Discussion: As we discussed
previously in this preamble, we use the
term “affiliated”” to mean an entity that
is closely associated with the recognized
accrediting agency seeking to establish a
new accrediting agency. We do not
believe a narrower definition is
required, as this establishes the
appropriate conditions for consideration
under this section.

We do not expect that permitting
affiliated entities to leverage the
recognition of an accrediting agency
will generate unacceptable risk to
Federal student aid. The affiliation
provision only satisfies the Federal link
requirement for the new agency and
does not provide an accelerated path to
recognition. The new agency would still
be responsible for satisfying the
remaining requirements imposed by the
Department for recognition.

Similarly, we also do not believe it is
necessary to prohibit any new agency
from “spinning off”’ of a recognized
agency if that recognized agency has
had any compliance issues during the
last review period, since the new agency
is responsible for satisfying the
requirements for recognition imposed
by the Department.

We do not think it is appropriate to
require an affiliated agency to have the
same policies, staff, and financial and
administrative capability. The reason for
creating an affiliated agency is likely to
be based on the need to establish
policies that differ in important ways in
order to meet the unique needs of a
subset of postsecondary institutions.
Moreover, it may be impractical to
expect the new agency to use staff who
are fully employed by another agency.
The Department would fully review,
including whether they have sufficient
staff to fulfill their obligations.

The financial and administrative
capability of the new agency is required
as part of its determination of
recognition; therefore, the new agency
would be expected to be independently
recognized as an accrediting agency,

which is more important than relying
upon the financial and administrative
capability of the original agency. The
only advantage being provided to
affiliated agencies is the waiver of the
requirement for two years of experience.
All other standards for recognition must
be met.

Changes: None.

Comments: One commenter disagreed
with the proposal to eliminate the
requirement that agencies seeking an
expansion of scope provide
documentation of their experience in
accordance with §602.12(b), noting that
the Department’s explanation that cross-
referenced sections cover this is
incorrect and not in compliance with
the APA. Another commenter stated
that the rule will impede transparency
in the Department’s recognition process.
The commenter stated that if we only
included documents viewed on-site in
the record if there were issues of
noncompliance, it would make it
difficult for NACIQI to validate the
Department’s determinations and ensure
that the Department is fulfilling its
oversight responsibilities. This
commenter also urged the Department
to include an on-site visit in addition to
the document production currently
required and to make all document
production, review, and feedback of
each accrediting agency public
including those held onsite.

Discussion: Section 602.32(j) requires
agencies seeking an expansion of scope
to provide documentation of their
experience that satisfies the
requirements of § 602.12(b). We,
therefore, disagree with the commenter
who opined that we eliminated these
requirements and violated the APA. We
also disagree with the commenter who
concluded that excluding records that
demonstrate compliance would make it
difficult for NACIQI to validate the
Department’s determinations and ensure
that the Department is fulfilling its
oversight responsibilities. While the
NACIQI relies, in part, on the
Department staff’s final analysis of the
agency, it also considers other
information provided under § 602.34(c).
While under these regulations staff will
not be required to upload every
document they review, staff will be
required to take notes regarding the
review they conduct and provide a
representative sample of evidence they
identify to support their findings as part
of their review. This evidence can be
collected by making copies, saving
images, or uploading a sample of
documents reviewed.

Changes: None.

Comments: Several commenters
opposed the proposed change to
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§602.12(b)(2) that permits an agency
that cannot demonstrate experience in
making accreditation or preaccreditation
decisions under the expanded scope at
the time of its application or review for
an expansion of scope to do so with
limitations on the number of
institutions or programs to which it may
grant accreditation for a limited period
of time. The commenters recognized
that such agencies are also required
under the proposed change to submit a
monitoring report regarding
accreditation decisions made under the
expanded scope. One commenter
requested that, if the Department
proceeds with this change, that the
regulation specify the agency “will” be
subject to a limit of no more than five
institutions or programs, within a
specified volume of Federal financial
dollars (e.g., $10 million annually), until
they have completed a full recognition
cycle and demonstrated that they are
effective assessors of quality. Another
commenter suggested the regulations
include a required evaluation of the
outcomes and actions taken by the
agency at other degree levels.

Discussion: We appreciate the
commenters’ input but believe that the
regulations as written sufficiently
ensure that an agency that demonstrates
the capacity to administer an expanded
scope, once authorized to make
decisions under that expanded scope, is
given time to also accumulate evidence
of experience in doing so. The
introduction of the monitoring report is
an important element in support of this
provision, as it provides the Department
with an additional tool to detect and
address any deficiencies that may arise
as an agency begins to make decisions
under the expanded scope. The
regulation provides that the Department
may limit the number of institutions or
programs to which an accrediting
agency may grant accreditation under
the expanded scope for a designated
period of time, and we believe it is
appropriate to provide the Department
with this discretion. The Department
does not have the statutory authority to
limit the amount of Federal financial aid
dollars available to institutions or
programs accredited by a specific
agency if the students enrolled at an
institution or in a program are qualified
to receive Federal student aid.

We do not agree that it is necessary
in this section of the regulation to add
a specific requirement that the
Department conduct an evaluation of
the outcomes and actions taken by the
agency at other degree levels since such
a review will automatically be part of
the Department’s continuing oversight

of the agency, including any subsequent
review for renewal of recognition.

Changes: None.

Comments: Some commenters
expressed concern that lowering the
requirements for accrediting agencies to
become recognized is likely to have the
unintended consequence of some
agencies lowering their standards in
order to accredit more institutions and
programs.

Discussion: We disagree that we have
lowered the requirements for
recognition of accrediting agencies.
While changes have been made to allow
for more competition and to address the
need for innovation in higher education,
these changes do not diminish the rigor
with which the Department applies its
standards during the recognition
process, nor do they diminish the rigor
agencies apply to their accreditation of
institutions or programs. The
Department does not anticipate
recognized accrediting agencies will
lower their standards in order to
accredit more institutions and programs,
as the reputation of an agency is critical
to its members and their students. As
noted earlier, it is still possible that an
agency would lower standards to attract
more institutions. The Department
notes, however, that even under the
current regulations an agency may lower
its standards to attract or retain more
members, so these new regulations do
not create a new risk that does not
already exist. Department staff and
NACIQI monitor agencies to determine
whether they maintain rigorous and
appropriate standards that comply with
the Department’s regulations. The
Department believes these regulations
will give staff more capacity and means
to do so. As many commenters have
noted in response to our proposed
regulations, accrediting agencies rely
upon the trust and confidence of their
peers and the community at large. The
potential reputational damage that
would result from lowered standards is
an existential threat to an accrediting
agency. In addition, if the standards no
longer meet the Department’s
requirements, the accrediting agency
will lose recognition by the Department.

Changes: None.

Comments: A couple of commenters
objected to the Department’s
characterization of the growing practice
of elevating the level of the credential
required to satisfy occupational
licensure requirements as credential
inflation. They disagreed that
professions that require graduate
degrees may reduce opportunities for
low-income students to pursue careers
in those occupations.

Discussion: We appreciate the
perspective of these commenters and
acknowledge that, in many professions,
the skills and knowledge required to be
successful in an increasingly complex
world necessitate graduate or
professional education. However, we are
also aware of situations where the
elevation of degree requirements for
licensure or employment is not
predicated on a demonstrated inability
for academic institutions to meet the
education and training demands of
employers at the current degree level,
such as by modifying the curriculum,
but on other unrelated and pecuniary
factors. Finally, while Federal student
aid fully supports graduate and
professional education programs with
student loans, the Department is keenly
aware of the disparate debt burden some
programs place on students whose
personal circumstances require them to
fully finance the cost of their graduate
or professional education, without the
assurance of commensurate wages to
service that debt. Graduate students,
who commonly obtain Graduate PLUS
loans, are limited only to borrowing up
to the cost of attendance less any other
financial aid. Therefore, they can
accumulate far more Federal student
loan debt than undergraduate students.
The Department is concerned that,
when credential requirements for a
specific occupation are elevated,
employers will not necessarily increase
wages to account for the added cost of
pursuing a higher-level credential.

Changes: None.

Acceptance of the Agency by Others
(§602.13)

Comments: Several commenters
objected to the decision to remove and
reserve this section, arguing that wide
acceptance by one’s peers is an
important criterion to ensure adequate
oversight of institutions of higher
education. Commenters opined that this
wide acceptance signals the new agency
is trusted by peer organizations,
practitioners, and other stakeholders.

Discussion: We appreciate the
perspectives of these commenters;
however, as noted in the NPRM, we
believe that the current provisions of
§602.13 duplicate requirements in other
sections of the regulations. Commenters
should note that we incorporated
elements of § 602.13 into the proposal
for an initial application for recognition.
Proposed § 602.32(b) requires an agency
seeking initial recognition to submit
letters of support from accredited
institutions or programs, educators, or
employers and practitioners, explaining
the role for such an agency and the
reasons why they believe the
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Department should recognize the
agency. The change effectively enhances
the wide acceptance requirement under
§602.13 but applies it to only those
accrediting agencies seeking initial
recognition. In addition, under our
current regulations, agencies are not
required to provide letters from other
accrediting agencies as evidence of wide
acceptance. Some agencies have
provided letters to demonstrate that
programmatic accrediting agencies
accept institutional accreditation by the
agency as evidence of wide acceptance,
but this is not required under our
current regulations.

Changes: None.

Comments: One commenter expressed
concern that the regulations in this
section did not provide sufficient
requirements for accrediting agencies
that serve as financial stewards for
Federal student aid. The commenter
suggests that the Department impose, at
a minimum, clear numerical caps on the
number of institutions and programs
that the agency may grant accreditation
or preaccreditation for purposes of title
IV.

Discussion: Under current and
proposed § 602.36, the senior
Department official (SDO) has the
authority to limit, suspend, or terminate
recognition of an agency if the NACIQI
or Department staff demonstrate that
deficiencies exist with the agency’s
compliance in meeting standards. For
this reason, we do not believe it is
necessary to impose a clear numerical
cap on the number of institutions or
programs that an agency may grant
accreditation or preaccreditation for
purposes of title IV aid. The senior
Department official will determine if a
limit is required and what that limit
should be in the event that such a
restriction is warranted by the
recommendations of staff or NACIQI.

Changes: None.

Purpose and Organization (§602.14)

Comments: Two commenters
expressed appreciation for the
Department’s recognition that the joint
use of personnel, services, equipment,
or facilities does not violate the
“separate and independent”
requirement.

Discussion: We thank the commenters
for their support.

Changes: None.

Comments: One commenter expressed
support for the Department’s interest in
ensuring compliance with the long-
established statutory requirement that
accrediting agencies be “separate and
independent” from any other
institution, organization, or association.
The commenter noted that they have

witnessed the influence of professional
associations on the standards
established by accrediting agencies and
the impact of this influence on the
creation of requirements established by
State licensure boards that quash
innovation and new professional
entrants.

Discussion: We appreciate the
commenter’s support.

Changes: None.

Comments: One commenter
recommended the Department revise
this section to better address conflicts of
interest and strengthen the role of
public members. The commenter
specifically suggested that we revise the
definition to prevent newly retired
administrators or professors from
holding public commissioner positions;
require all public commissioners to
have a 10-year “cooling off” period from
when they last worked primarily in
higher education or owned equity in an
institution of higher education; prohibit
individuals who previously represented
institutions on commissions from
serving as public commissioners; and
expand the ban on what constitutes
employment connected to an institution
in order to include individuals with any
association to higher education
institutions or organizations, not just
individuals affiliated with the
accrediting agency.

Discussion: We appreciate the
commenter’s concern that public
members of accrediting agency decision-
making bodies may have conflicts of
interest that impede their ability to fully
represent their constituency. However,
our experience with the recognized
accrediting agencies does not support
the assertion that members of a
decision-making body are unable to
fulfill their duties because of prior
employment or affiliation with a
postsecondary institution. Indeed, the
opportunity to meaningfully contribute
while serving as a member of a decision-
making body is enhanced with the
specialized knowledge an individual
may have acquired while working in
postsecondary education, and each
agency must establish and implement
guidelines to avoid conflicts of interest.

Changes: None.

Administrative and Fiscal
Responsibilities (§ 602.15)

Comments: Two commenters objected
to the proposed changes in this section,
suggesting that the changes to the
required maintenance of records will
impede transparency and
accountability. These commenters
argued that the absence of a record of
the elements that informed the agency’s
final decision will hamper the

Department in fulfilling its oversight
responsibilities.

Discussion: We disagree that the
absence of a record of the elements that
informed the agency’s final decision
will hamper the Department in fulfilling
its oversight responsibilities. The
Department is satisfied that the final
decision documentation will provide
sufficient detail to assess the agency’s
actions.

Changes: None.

Comments: One commenter
recommended revising § 602.15(a)(4) to
provide for single-purpose institutions
that prepare students for a wide variety
of career and professions, to read,
“Educators, practitioners, and/or
employers on its evaluation, policy, and
decision-making bodies, if the agency
accredits programs or single-purpose
institutions that prepare students
primarily for a specific profession.”

Discussion: We do not believe the
suggested change substantively
improves the regulatory language.
Graduates of single-purpose institutions
may pursue a variety of careers and
professions.

We also recognize that, while some
programmatic accrediting agencies may
accredit programs that prepare
individuals for particular jobs, others
might accredit programs that focus on
unique curricular requirements or
pedagogical practices, or that are based
upon a shared set of underlying
philosophical or religious beliefs. Such
an agency might also accredit programs
based on a shared set of scientific
principles or educational standards. As
such, an employer or a practitioner may
not be able to provide feedback based on
the way the program prepares
individuals to perform a specific job
function, but instead on the way that the
program impacts other aspects of the
person’s contributions to the workplace
more generally, including how
graduates approach their work and solve
problems.

Changes: None.

Comments: Two commenters
requested that we clarify that the
inclusion of students on decision-
making bodies and employers on
evaluation, policy, and decision-making
bodies is optional.

Discussion: Section 602.15(a)(4)
provides that the agency will include
“Educators, practitioners, and/or
employers on its evaluation, policy, and
decision-making bodies, if the agency
accredits programs or single-purpose
institutions that prepare students for a
specific profession.” The agency may
have one or more of these roles
represented, but they are not required to
have all of these roles represented on its



58856

Federal Register/Vol. 84, No. 212/Friday, November 1, 2019/Rules and Regulations

evaluation, policy, and decision-making
bodies.

Section 602.16(a)(5) provides that the
agency will include ‘Representatives of
the public, which may include students,
on all decision-making bodies.” The
agency may include a student or
students as public representatives as
members of their decision-making
bodies, but we do not require them to
do so.

Changes: None.

Comments: One commenter
recommended that we delete the phrase
“which may include students” from the
provision of § 602.15(a)(5) that includes
members of the public on decision-
making bodies. The commenter
recommended that we explicitly note
the possible inclusion of students in
these roles in the accompanying
handbook or guidelines. The commenter
noted that, if subsequent experience
shows that problems have materialized
as a result of the presence of students,
we can more easily modify the
handbook or guidelines.

Discussion: We appreciate the
commenter’s concern that students may
not be well-suited to the work of an
accrediting agency’s decision-making
body, but the regulation does not
require an agency to include a student
as a member of the public. The intention
of this regulatory provision is to
recognize that, as entities that serve the
interests of students by assuring the
quality of postsecondary institutions,
student perspectives should be
represented. However, we also
recognize that many, if not all, members
of accrediting agency decision-making
bodies consistently consider the needs
of students. We note that agencies are
free to include (or not include) students
both before and after the effectiveness of
this regulation. Students, like all
members of agency decision-making
bodies, must avoid conflicts of interest
and adhere to other Department and
agency requirements.

Changes: None.

Comments: Two commenters
requested that we modify § 602.15(b)(2)
that requires the agency to maintain
complete and accurate records of “‘all
decision letters issued by the agency
regarding the accreditation and
preaccreditation of any institution or
program and any substantive changes.”
The commenters suggested that we add
a sentence to provide that this
requirement would not apply to
decision letters sent to institutions that
are no longer in existence or accredited
by the agency.

Discussion: We appreciate the
commenters’ request, but note that,
while it would likely be uncommon, a

situation could arise that would
necessitate the review of decision letters
sent to institutions or programs that are
no longer in existence or accredited by
the agency.

Changes: None.

Accreditation and Preaccreditation
Standards (§ 602.16)

Comments: One commenter stated
that it would not be possible for an
agency to effectively address the quality
of an institution or program, as required
by proposed § 602.16(a), if the agency
were prohibited from considering the
impact of religious-based policies. The
commenter suggested that such a
provision gives too much deference to
institutions; a religious institution can
violate almost any accreditation
standard so long as it justifies it with its
religious mission. The commenter noted
that the HEA, 20 U.S.C. 1099b(a)(4)(A),
requires respect of all missions
throughout the accreditation process
and opines that the regulation appears
to single out institutions with religious
missions for special treatment.
Additionally, the commenter suggested
that the proposed regulatory language
“does not treat as a negative factor”
appears to go further than the term
“respect” used in the statute.

Discussion: We appreciate the
comment. In light of the United States
Supreme Court decision in Trinity
Lutheran Church of Columbia, Inc. v.
Comer, and the United States Attorney
General’s October 7, 2017 Memorandum
on Federal Law Protections for Religious
Liberty pursuant to Executive Order
13798, the Department believes that it
must provide more robust protection for
faith-based institutions in situations in
which their ability to participate in
Federal student aid programs may be
curtailed due to their religious mission.
Allowing accrediting agencies to make
negative decisions because of the
exercise of religion could easily violate
the Free Exercise Clause of the United
States Constitution. While the HEA
requires accrediting agencies to respect
the missions of all institutions, the HEA
singled out the need for accrediting
agencies to respect religious missions,
thereby emphasizing the need for
particular attention to be paid to the
rights of faith-based institutions. In
addition to the HEA, the Constitution
protects religious missions in ways that
other institutional missions are not
protected. Simply requiring accrediting
agencies to respect religious mission
does not go far enough to ensure that
faith-based institutions’ Constitutional
rights are protected. In addition, the
Department feels the need to clarify that
respecting a religious mission includes

not considering an institution’s policies
or practices related to the tenets of its
faith—which could include curricular
requirements, hiring practices, conduct
codes, and other aspects of student life
and learning—as a negative factor in
making an accreditation decision. In
order to avoid Constitutional concerns
or violations, the Department believes it
is advisable to protect institutions’
religious missions in the accreditation
process, and that doing so includes not
treating a policy or practice based on the
religious mission as a negative factor,
even if that policy or practice differs
from particular points of view or
priorities. The need to provide this
protection has become apparent in
several instances, including when the
accreditation of faith-based universities
has been publicly questioned by
accrediting agencies due to their long-
held institutional stances with a
religious basis that have lost favor in
academia and potentially the public at
large.11

In addition, under RFRA the
government may only substantially
burden a person’s exercise of religion if
the application of that burden to the
person is the least restrictive means of
furthering a compelling governmental
interest.

Where an accreditation decision does
not respect the religious mission of an
institution or uses as a negative factor
an institution’s religious mission-based
policies, decisions, and practices in the
areas covered by § 602.16(a)(1)(ii), (iii),
(iv), (vi), and (vii), the religious
institution’s exercise of religion could
be substantially burdened. Furthermore,
removing Federal aid would not be the
least restrictive means of furthering a
compelling governmental interest, as
long as the agency can require that the
institution’s or program’s curricula
include all core components required by
the agency.

Thus, agencies must ensure that they
do not use exercise of religion as a
negative factor in their decision making.

Changes: None.

Comments: One commenter expressed
concern that the inclusion of the phrase,
“consideration of State licensing
examinations, course completion, and
job placement rates” in § 602.16(a)(1)(i)
imposes a vocational or occupational
goal on postsecondary education. The
commenter noted that, without in any
way minimizing the importance of
postsecondary education which does

11 www.christianpost.com/news/christian-college-
says-accrediting-agencys-proposed-guideline-
change-may-harm-religious-schools.html; https://
www.empirestatetribune.com/est/campus/celina-
durgin/03/03/2015/gordon-college-faces-potential-
loss-of-accreditation-due-to-homosexuality-policy.
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focus on vocational and occupational
outcomes, it is important to preserve
that aspect of higher education that is
centered on the transformation of the
individual, on scholarship, and the
development of the mind. The
commenter requested that we include
an explicit statement in the regulations
to the effect that accrediting agencies
may use indicators and expectations
that are appropriate to the field of study,
and that need not be quantitative in
nature.

Discussion: The language referenced
by the commenter is part of the current
regulations and makes clear that the use
of these quantitative indicators is at the
discretion of the agency, to be used only
as appropriate. We did not propose
changes to this language in the NPRM
and are not making changes in these
final regulations. We do not agree that
we need an explicit statement in the
regulations to the effect that accrediting
agencies may use indicators and
expectations that are appropriate to the
field of study, as this is already
permitted under the regulations. In
addition, the regulations already permit
an agency to rely upon qualitative
indicators, or a mixture of qualitative
and quantitative indicators, to evaluate
an institution or program relative to its
mission.

Changes: None.

Comments: Several commenters
objected to this section of the
regulations. One opined that only a
well-rounded education, replete with
the sciences, social sciences,
humanities, and arts, can ensure that
students are prepared not just to become
members of the workforce, but also
active and critical citizens of our
Nation. Another offered that academic
institutions need to have one set of
consistent accreditation standards
across all academic programs offered by
the institution—arts, sciences, and
humanities, as well as career-technical
education. The commenter stated that
individual employer training programs
are outside the scope of an academic
institution’s core programs, and should
be funded by employers, not title IV
funds, adding that career and technical
education is broader than an individual
employer’s training program and
qualifies students for gainful
employment with a variety of
employers.

Discussion: We appreciate the
commenters ideas on a well-rounded
education; however, we do note that
occupational programs are at the core of
many traditional institutions.
Occupational majors such as teacher
education, nursing, and engineering
continue to dominate student

enrollments at many institutions. We
disagree that our regulations imply that
preparing for a specific occupation is
the only goal of postsecondary
education. Nonetheless, the Department
of Education Organization Act of 1979
(Pub. L. 96—88 12) prohibits the
Department from exercising any
direction, supervision, or control over
the curriculum, program of instruction,
administration, or personnel of an
educational institution, accrediting
agency, or association.

Changes: None.

Comments: Several commenters
requested that the Department provide
clarifying examples of “clear
expectations” as referenced in
§602.16(a)(1). One commenter opined
that “clear expectations” is not
equivalent to the concept of effective
application of standards and, as such, is
inconsistent with the requirement in
HEA section 496, 20 U.S.C. 1099b, that
the Secretary is responsible for
determining that an accrediting agency
or association has failed to apply
effectively the criteria. Another
commenter noted that, as written, the
regulations could cause undue burden
to the agency if it is interpreted to
require the establishment of quantitative
standards for faculty and fiscal capacity,
among other elements, that would take
away flexibility of the program and
institution, depending on their mission
and goals.

Discussion: “Clear expectations”
means that an agency must be direct and
precise in communicating what
requirements an institution or program
must meet in order for the agency to
make the determination that the
institution or program is of sufficient
quality to become accredited or
maintain its accredited status. This does
not mean that an accrediting agency
must establish bright-line standards or
require all institutions or programs to
achieve the same quantitative results. It
also does not preclude the use of
qualitative standards for evaluating
quality. Instead, it means that an
accrediting agency must explain the
criteria upon which it will make a
determination that an institution is or is
not providing instruction of sufficient
quality. We do not believe that the use
of “clear expectations” is inconsistent
with the HEA; rather, we think it is far
more consistent with the requirement
that agencies assess institutional quality
by reviewing a number of specific
factors related to program design,
instructional resources, and educational

12 https://legcounsel.house.gov/Comps/
Department%200f% 20Education % 200rganization
%20Act.pdf.

facilities. We believe that the prior
regulations were insufficient because it
was not clear what it meant to
“address’ quality.

The Department does not agree that
this provision increases burden on
accrediting agencies, as the new
regulations do not require the
establishment of quantitative standards
for faculty and fiscal capacity, nor do
they disallow the use of qualitative
measures to make a quality
determination. While it is possible that
an agency may wish to revise its
policies and standards as a result of
these regulatory changes and
clarifications, which could impose a
level of burden, it is not required. In
some cases, accrediting agencies may
wish to revise their standards to make
them clearer, which may cause a short-
term burden, but doing so may alleviate
confusion that would, over the long run,
be even more burdensome.

Changes: None.

Comments: One commenter expressed
support for the proposed changes to
§602.16(a)(2), as they provide
alternative pathways for institutional
Federal financial aid eligibility. Another
commenter expressed support for the
provisions in § 602.16(a)(2)(ii) that make
clear that, after the five-year limit on
preaccreditation has expired, an agency
must make a final accreditation action
and must not place an institution or
program on another type of temporary
status. Two commenters expressed
support for the regulations proposed at
§602.16(d)(1). One commenter noted
that they provide alternative pathways
for institutional Federal financial aid
eligibility. One commenter appreciated
that the regulations require accrediting
agencies to clearly define “direct
assessment” and be ready to evaluate it
before they can accredit such programs.

Discussion: We appreciate the
commenters’ support.

Changes: None.

Comments: Two commenters objected
to proposed §602.16(d)(1). One
commenter objected to the fact that the
agency conducts an evaluation of the
quality of institutions or programs. The
commenter asserted that it is the faculty
who have the expertise to make a
judgment on the curriculum—and that
expertise comes not only from within
the discipline seeking to institute a new
course, but inclusively from across the
institution so that a wide perspective is
provided for the quality and viability of
the course or courses in question. The
other commenter opined that the
addition of direct assessment will
increase credential inflation.

Discussion: We appreciate the first
commenter’s point of view; however,


https://legcounsel.house.gov/Comps/Department%20Of%20Education%20Organization%20Act.pdf
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accrediting agencies are responsible for
evaluating the academic quality of the
programs or institutions they accredit. A
key purpose of accreditation is to
provide third-party verification of
institutional or programmatic quality so,
while the faculty may establish the
curriculum, it is up to the accrediting
agency to verify that it meets the
standards put forth by the agency. In
this section of the regulations, we are
only amending the language to include
a reference to direct assessment
education, in addition to distance
education and correspondence courses.
We disagree with the commenter who
opined that direct assessment programs
would lead to credential inflation.
Direct assessment programs directly
measure student knowledge and
learning, and have no direct bearing on
the level of the credential a student
earns. The credential associated with
the program that considers direct
assessment of student learning is
determined by other factors.

Changes: None.

Comments: One commenter
supported the provisions in § 602.16(f)
that would permit accrediting agencies
to establish alternative standards for
approval of curriculum. The commenter
noted that this change would enable
institutions to better address the needs
of employers and help students to meet
the educational requirements of
professional credentialing or licensing
boards of their chosen profession.

Discussion: We appreciate the
commenter’s support.

Changes: None.

Comments: Two commenters objected
to the provisions in § 602.16(f) that
would permit accrediting agencies to
establish alternative standards for
approval of curriculum. One commenter
argued that this would undermine
faculty governance and is an unlawful
incursion by the Department into
matters of academic responsibility.
Another commenter expressed concern
about these provisions and requested
clarification, noting it appeared that
agencies would now be required to
establish a standard to allow for
institutions to have a separate
curriculum approval process to support
external entities (e.g., industry advisory
boards, credentialing/licensing boards,
employers) making decisions in this
process and provide documentation to
meet this criterion. The commenter
observed that we do not restrict agencies
from allowing institutions to have a
separate curriculum approval process
but said that it was unclear if separate
approvals for external entities (e.g.,
employers) would now be required with
this proposed provision. The

commenter asked, if this was the case,
what the expectations are for
documenting the standards established
for those external entities. The second
commenter opined that the regulation
would result in the emergence of low-
level industry-based accrediting
standards.

Discussion: The commenters correctly
noted that § 602.16(f) would permit
accrediting agencies to establish
alternative standards for approval of
curriculum. We would not require
accrediting agencies to establish a
standard to allow for institutions to
have a separate curriculum approval
process for a program that typically
leads to a specific occupation; rather,
these regulations allow for the
development of such standards. The
Department declines to establish new
requirements for documenting
alternative standards, because we
believe that accrediting agencies are
already required to document their
standards and to retain documents
supporting all final decisions.

We do not expect these regulations
will result in the emergence of low-
level, industry-based accrediting
standards, as we have not diminished
the rigor with which the Department
applies its standards during the
recognition process, nor have we
diminished the rigor agencies must
apply to their accreditation of
institutions or programs. To the
contrary, we believe that the
involvement of employers could have
the opposite impact of strengthening the
curriculum and increasing program
rigor. As many commenters noted in
response to our proposed regulations,
accrediting agencies rely upon the trust
and confidence of their peers and the
community at large. The potential
reputational damage that would result
from lowered standards is an existential
threat to an accrediting agency.

Changes: None.

Comments: Several commenters
objected to the provisions in
§602.16(f)(4) that would permit
accrediting agencies to maintain
separate faculty standards for dual
enrollment programs. The commenters
noted that parity between dual
enrollment programs and college
courses is very important in order to
avoid the perception that dual
enrollment programs are ‘““lesser
versions” of college courses and to
facilitate the transfer of credit. One
group of commenters representing a
rural institution noted that they have
always firmly used the same
credentialing and qualification
standards for faculty teaching “‘regular”
courses and those teaching “dual

enrollment” courses, as they believe
that is important for maintaining quality
and rigor.

Discussion: We appreciate the
commenters’ concerns; however, as
noted in the NPRM, the Department
does not believe an agency should have
to choose between setting rigorous
standards for faculty that may be
appropriate, for example, at
comprehensive or research institutions,
and providing students with the best
opportunities possible, including in
rural locations where faculty with
specific kinds of degrees are not
plentiful.

In addition, the Department
recognizes that, in many instances, high
schools provide dual enrollment
programs at their location due to
unreasonable travel distances to a local
college. In those instances, the high
school teacher may have a different kind
of academic credential but may have
years of experience teaching college-
level courses that are relevant to the
dual enrollment opportunity. Also, the
credential of choice may be very
different for career and technical
education instructors, where workforce
experience may be far more important
than the academic credential an
instructor holds.

Changes: The amendatory language in
the NPRM added a new paragraph (b),
and we should have redesignated all of
the paragraphs that followed. Current
paragraphs (d), (e), and (f) should have
been redesignated as paragraphs (e), (f),
and (g). We have revised the
amendatory language to contain the
correct numbering. We also include in
the amendatory language § 602.16(g)(4)
that was inadvertently omitted from the
NPRM. This paragraph provides that
agencies are not prohibited from having
separate faculty standards for
instructors teaching courses within a
dual or concurrent enrollment program,
as defined in 20 U.S.C. 7801, or career
and technical education courses, as long
as the instructors, in the agency’s
judgment, are qualified by education or
work experience for that role.

Application of Standards in Reaching
an Accrediting Decision (§ 602.17)

Comments: One commenter opposed
the changes to § 602.17, arguing that the
Department has made the requirements
an agency must meet when applying its
standards to accreditation decisions less
rigorous. The commenter argued that
the Department has failed to provide
adequate justification for the proposed
changes.

Discussion: These regulations remain
largely unchanged with respect to the
requirements an agency must meet
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when applying its standards to
accreditation decisions. We are revising
the requirements of § 602.17(a)(3) to
provide for the consideration of
academic standards that are equivalent
to those that are commonly accepted to
facilitate the implementation and
evaluation of pilot programs. The
negotiators recognized that flexibility
was required to allow agencies to
consider their standards through a lens
that fosters innovation, and we reiterate
that this alternative approach is not a
less rigorous approach.

Changes: None.

Comments: Two commenters
expressed support for changes in
§602.17(a)(2) that require accrediting
agencies to evaluate institutions at the
institutional-level and at the individual
program level. One of these commenters
requested additional guidance
concerning the Department’s
expectations for institutional accrediting
agencies conducting evaluations at the
program level. The commenter
expressed concern that conflicts could
arise due to competing interests if both
an institutional accrediting agency and
a programmatic or specialized
accrediting agency review programs.

Several commenters objected to the
proposed changes in § 602.17(a)(2),
arguing that the individual review of
programs is not within the purview of
institutional accrediting agencies. One
commenter noted that institutional
accrediting agencies look at each
institution as a whole on an array of
measures, such as financial stability,
planning, and academic and related
programs, including program review
policies and implementation. The
commenter stated that these agencies
generally do not review individual
programs unless something is called to
their attention that affects existing
standards. Two commenters wrote that
this requirement would duplicate and
confuse the institutional accrediting
agencies’ work with that of
programmatic and specialized
accrediting agencies, increasing the
regulatory burden on accrediting
agencies and institutions. One
commenter requested clarification of the
requirements and expectations for each
type of agency, especially when a
program holds an accreditation status
with a programmatic accrediting agency.

Discussion: We expect institutional
accrediting agencies to demonstrate that
they have established and use
procedures for evaluating the quality of
academic programs at an institution in
accordance with these regulatory
provisions. This is not a new
requirement, as institutional accrediting
agencies have always been responsible

for evaluating the quality of the
programs offered by the institutions it
accredits. However, this does not mean
that the agency must perform an in-
depth review of every program offered
by the institution. In general, an
institutional accrediting agency should
be aware of the programs offered by the
institution and should make sure the
institution has policies and practices in
place to ensure that, in general, the
academic programs offered meet the
agency’s quality standards. It is hard to
imagine, in fact, how an accrediting
agency could fulfill its obligation to
ensure instructional or academic quality
without engaging in a more detailed
review of one or more of the
institution’s programs. Institutions are
composed of academic programs and
only through a review of those programs
will an accrediting agency be able to
determine whether an institution’s
policies regarding academic quality are
effective in ensuring academic quality
and rigor.

An accrediting agency may use
sampling or other methods in the
evaluation to comply with these
requirements. An agency may also use
the accreditation by a recognized
programmatic accrediting agency to
demonstrate the evaluation of the
educational quality of such programs.

If conflicts arise between an
institutional accrediting agency and a
programmatic accrediting agency for a
particular program, we would expect
the institutional accrediting agency to
consider the determination of quality
made by the programmatic accrediting
agency, as it possesses subject matter
expertise. This reliance on
programmatic accrediting agency’s
expertise mitigates duplication of effort,
while providing an opportunity for
collaboration and cohesion in an
agency’s independent assessment of
program quality.

Changes: None.

Comments: One commenter suggested
there is inconsistency between the
requirements in § 602.17(a)(2) and (b).
Section 602.17(a)(2) requires accrediting
agencies to evaluate student
achievement and program outcomes at
the institutional and programmatic
level, while § 602.17(b) permits
accrediting agencies to use an
institution’s and program’s self-study
process to assess the institution’s or
program’s education quality and success
in meeting its mission and objectives,
highlight opportunities for
improvement, and include a plan for
making those improvements. The
commenter argued that there is

significant research 13 that one can
objectively measure student
achievement and outcomes, and that
metrics and rubrics can validate that an
institution and its academic programs
are high quality and that institutions are
properly measuring student
achievement.

Discussion: The Department disagrees
that the requirements in § 602.17(a)(2)
and (b) are inconsistent. The
requirements are complementary, as
they require an agency to evaluate
whether an institution or, in the case of
a programmatic accrediting agency, a
program is achieving its stated
objectives, and require the institution or
program to conduct a self-study to
assess its educational quality and
success in meeting its mission and
objectives, highlight its opportunities
for improvement, and develop a plan for
making those improvements. Nothing in
the regulations precludes an agency,
institution, or program from using
objective measures.

Changes: None.

Comments: One commenter
supported the changes in § 602.17(a)(3)
that allow institutions to maintain
requirements that ““at least conform to
commonly accepted academic
standards, or the equivalent, including
pilot programs.” The commenter noted
that this provides institutions with the
flexibility to pilot innovative,
experimental programs while at the
same time protecting consumers and
maintaining educational quality.

Discussion: We appreciate the
commenter’s support.

Changes: None.

Comments: One commenter opposed
the changes to §602.17(a)(3) that would
allow accreditation agencies to maintain
degree and certificate requirements that
at least conform to commonly accepted
academic standards ‘“‘or the equivalent,
including pilot programs in
§ 602.18(b).” The commenter stated that
the Department has not provided
examples or data to support the claim
that currently institutions are resisting
meaningful innovations that could
benefit students and their fields, or an
analysis of what the actual barriers are
to enacting innovations when they are
supported by faculty who teach in those
fields. Another commenter suggested
the Department create a probationary
process for those institutions that
propose an innovation to produce

13Palomba, C., and Banta, T., “The Essentials of
Successful Assessment” in Assessment Essentials:
Planning, Implementing, and Improving
Assessment in Higher Education, Jossey-Bass, 1999;
Suskie, L., “Assessing Student Learning: A
Common Sense Guide,” Anker Publishing, 2004;
and learningoutcomesassessment.org.
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outcomes more effectively or efficiently,
during which they make a case for those
innovations, try them out, and
implement what works.

Discussion: The Department has
received input from several institutions
that support the claim that commonly
accepted academic standards can be an
impediment to innovation. For example,
an institution interested in moving to
three-year baccalaureate degree
programs is concerned that, although
the same learning objectives may be met
as in a four-year degree program, the
three-year degree is not a commonly
accepted academic standard. As the
commenter above stated, the changes to
this section of the regulations provide
institutions with the flexibility to pilot
innovative, experimental programs
while at the same time protecting
consumers and maintaining educational
quality.

The creation of a probationary process
for institutions that propose an
innovation to produce outcomes more
effectively or efficiently, during which
they make a case for those innovations,
try them out, and implement what
works falls within the purview of the
accreditation agencies, and not the
Department.

Changes: None.

Comments: One commenter objected
to the phrase in § 602.17(b) that reads,
“highlights opportunities for
improvement, and includes a plan for
making these improvements.” The
commenter suggested that this proposal
is highly unworkable, because
improvement in teaching and learning
at the postsecondary level is rare, and
that we should remove this language
from the regulation.

Discussion: We disagree with the
commenter’s assertion that
improvement in teaching and learning
at the postsecondary level is rare. The
Academy of Arts & Sciences’ report on
Policies and Practices to Support
Undergraduate Teaching
Improvement 4 notes that “‘advances in
the learning sciences are providing new
insights into how students learn, and
the ways in which teaching can support
that learning. The main challenges are
putting that knowledge in the hands of
the faculty who teach undergraduates
and providing them with the incentives
and necessary support to use it.” We
agree that improvements in teaching
and learning are challenging but also
note that colleges and universities
across the Nation expend significant

14 amacad.org/publication/policies-and-practices-

support-undergraduate-teaching-improvement.

efforts in this area.!5 161718 These
regulations seek to encourage continued
progress.

Changes: None.

Comments: One commenter requested
changes to §602.17(e) to better
emphasize congressional intent that
third-party comments play an important
role in the accreditation process, not
just “information substantiated” by the
accrediting associations. The
commenter expressed concern that
associations of colleges and universities
are inclined to protect their members,
and the interests of their members,
rather than act on the interests of
students, taxpayers, and the Federal
government.

Discussion: We appreciate the
commenter’s request but note that we
have revised § 602.17(e) only to ensure
that the data the accrediting agency
considers are valid. We made no
changes to the third-party comment
requirements in § 602.23(b). Third-party
comments, along with any other
information from other sources, will be
used to determine whether the
institution or program complies with
the agency’s standards. At the same
time, we must ensure that institutions
maintain their due process rights and
that allegations of misconduct or illegal
activity are not confused with proof of
misconduct or illegal actions through a
final judgment by the courts.

Changes: None.

Comments: Several commenters wrote
in support of the changes to §602.17(g)
that require an accrediting agency to
demonstrate that it requires institutions
that offer distance education or
correspondence education to have
processes in place to establish that a
student who registers for a distance
education or correspondence education
course or program is the same student
who participates and completes the
course or program and receives
academic credit. The commenters noted
that removing the list of options for
confirming student identity provides
institutions flexibility to find solutions
that fit the modality and content of the
course and avoids obsolescence due to
outdated technology and processes. One
commenter also supported the
requirement for notification of students

15 acue.org/wp-content/uploads/2018/07/ACUE-

White-Paper1.pdyf.

16 Blackburn, R.T., Bober, A., O’'Donnell, C., &
Pellino, G. (1980). Project for faculty development
program education: Final report. Ann Arbor, MI:
University of Michigan, Center for the Study of
Higher Education.

17 academicaffairs.arizona.edu/uali-effective-
strategies.

18 jnsidehighered.com/blogs/higher-ed-gamma/
strategies-improving-student-success.

of any additional charges (fees, software,
hardware) associated with identity
verification at the time of registration or
enrollment.

Discussion: We appreciate the
commenters’ support.

Changes: None.

Comments: Some commenters
expressed concern that the requirements
of §602.17(g) may incentivize profit-
seeking entities to say that they can
accomplish verifying student identity
for a fee. According to the commenters,
some of these entities have already
asserted that test proctoring as a means
of verifying student identity would no
longer be acceptable because we did not
include it in the proposed regulatory
language. The commenters noted that,
while the proposed language is clear, an
additional sentence would assist
institutional personnel in understanding
our intent: “By removing the list of
verification methods, the Department
does not imply that those techniques are
invalid or would not be acceptable in
fulfilling the requirements of this
section.”

Discussion: We are revising §602.17,
in part, to provide greater flexibility to
agencies in establishing requirements
for verifying student identity. We
neither require nor encourage the use of
profit-seeking entities to comply with
this provision. Additionally, the
regulations stand alone and do not
require a comparison of previously
included text.

We believe the regulations, as some
commenters noted, clearly state the
requirement and do not believe there is
a need to state that the removal of the
list of verification methods means that
institutions could not continue to use
such techniques. For example, while not
included on our list of potential
verification methods, test proctoring as
a means of verifying student identity
continues to be an acceptable method.
While we agree with the commenters
that removing the list of verification
methods does not preclude an
institution from continuing to use those
methods, we do not typically include
information in our regulations regarding
what we are not regulating.

Changes: None.

Comments: One commenter requested
that the Department revise § 602.17(g) to
require accrediting agencies to prove
they have robust systems to prevent
what the commenter alleges to be
widespread cheating in hybrid and
online courses. Another commenter
asserted that the proposed regulations
are not sufficient to prevent student
cheating, which they assert is very easy
to do, especially online. The commenter
stated that we should strengthen this
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section to better control credential
inflation associated with online
cheating.

Discussion: While we understand that
many people assume that online and
hybrid courses are more susceptible to
student cheating than brick-and-mortar
courses, a recent study 19 found that,
“contrary to the traditional views and
the research literature, the surveyed
students tend to engage less in AD
[academic dishonesty] in online courses
than in face-to-face courses.” We do not
believe there is a correlation between
online cheating and credential inflation
and the commenter provided no such
evidence.

Changes: None.

Ensuring Consistency in Decision-
Making (§ 602.18)

Comments: Two commenters
supported the proposed changes in
§602.18, writing that they provide
flexibility for agencies in their
application and enforcement of
accreditation standards, and strong
support for innovation in curriculum
and instructional methods at
institutions that serve non-traditional
students through online instructional
modalities.

Discussion: We appreciate the
commenters’ support.

Changes: None.

Comments: One commenter asserted
that the changes proposed in § 602.18
would weaken the expectation that
accrediting agencies ensure quality,
create loopholes in enforcement of
standards, and diminish the
Department’s ability to take action
against an agency that fails to act when
necessary.

Discussion: We disagree that the
changes proposed in § 602.18 would
weaken the expectation that accrediting
agencies ensure quality, create
loopholes in enforcement of standards,
and diminish the Department’s ability to
act against an agency that fails to
provide oversight when necessary.
Indeed, the requirements in the section
explicitly state that agencies must
consistently apply and enforce
standards. Moreover, while this section
of the regulation applies specifically to
the actions of the agency, subparts C
and D detail, respectively, the
requirements of the application and
review process for agency recognition
by Department staff and Department
responsibilities, which continue to be
rigorous and evidence based.

19 researchgate.net/publication/325249542_
Predictors_of_Academic_Dishonesty_among_
undergraduate_students_in_online_and_face-to-
face_courses.

Changes: None.

Comments: One commenter requested
that we revise § 602.18(a) to make
explicit that “consistent”” does not mean
“identical.”

Discussion: ”Consistent” means free
from variation or contradiction,
accordant, coherent, compatible,
concordant, conformable to, congruent,
congruous, consonant, correspondent
with or to, harmonious, or
nonconflicting,20 whereas “identical”
means ‘‘being the same.” 21 We do not
view these terms as interchangeable.

Changes: None.

Comments: Two commenters
supported the proposed changes to
§602.18(c) that would allow for
agencies to work with institutions and
programs to determine alternative
means of satisfying standards and
procedures due to special circumstances
or hardships. One commenter
appreciated the flexibility to find
creative ways to report and comply with
expectations when under hardship.
Another commenter appreciated the
Department’s acknowledgement of the
flexibility required to address student
hardships and support innovation
without jeopardizing recognition from
the Department. The commenter is
concerned, however, that allowing a
program to remain out of compliance for
three years, without any threat to its
accreditation status, may allow for
substandard education and the potential
for unfair treatment of students to
continue for an unreasonably long time.
The commenter noted that, given the
wide range of examples of
circumstances that are beyond the
control of an institution, from natural
disasters to faculty recruitment issues,
the Department should ensure that this
provision continues to protect the
interests of students, one of the primary
purposes of accreditation.

Discussion: We appreciate the
commenters’ support. We do not agree
that the provisions of this part will lead
to substandard education and the
potential for unfair treatment of
students to continue for an
unreasonably long time. When
curricular changes are needed for an
institution to come into compliance
with an agency’s standards, it could take
years for those changes to be developed,
approved, and implemented, and for the
positive effects of the new curriculum to
be observed in the outcomes of program
graduates. Nothing requires an
accrediting agency to provide the full
amount of time for an institution to
come into compliance, and the

20 merriam-webster.com/dictionary/consistent.
21 merriam-webster.com/dictionary/identical.

Department expects that agencies would
establish milestones that an institution
must meet during the improvement
period, as required in § 602.19(b). Under
current regulations, agencies can
provide more than 12 months for an
institution to come into compliance by
granting “good cause” extensions. The
Department believes that accrediting
agencies have the experience and
expertise to determine a reasonable time
for an institution to come into
compliance based on the steps
necessary to come into compliance and
the risk to students who continue to
enroll during the improvement period.
The requirements in § 602.18(b) are
precisely the guardrails necessary to
protect students, even under unforeseen
circumstances. The goals and metrics
required by this provision under
alternative standards must be
equivalently rigorous to standards
applied under normal circumstances.

Changes: None.

Comments: One commenter
contended that the changes proposed in
§602.18(b) would encourage credential
inflation and education expansion.

Discussion: We do not agree that the
changes proposed in § 602.18(b) would
encourage credential inflation and
education expansion. The commenter
attributed this potential risk to
innovation; while we hope that
innovation increases access to education
for students seeking alternative
postsecondary pathways, we do not
associate that increase with credential
inflation.

Changes: None.

Comments: Several commenters
objected to § 602.18(b)(3), which states
that accrediting agencies may not use an
institution’s religious mission-based
policies, decisions, and practices in
certain areas—curricula; faculty;
facilities, equipment, and supplies;
student support services; and recruiting
and admissions practices—as a
“negative factor” in assessing the
institution. The commenters asserted
that this change elevates religious
mission above other types of
institutional mission, which the HEA
similarly protects (20 U.S.C.
1099b(a)(4)(A)). Commenters also
contended that the Department has not
adequately justified these proposed
changes. They noted that we reported
that we have not received any formal
complaints about an institution’s
negative treatment during the
accreditation process because of its
adherence to a religious mission, nor
have we provided any data on the
number of institutions and students
these changes would impact. Several
commenters opined that the regulation
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protects religious institutions that
engage in discriminatory behavior.

Discussion: Section 602.18 currently
requires that accrediting agencies
consistently apply and enforce
standards that respect the stated mission
of the institution, including religious
mission. In light of the United States
Supreme Court decision in Trinity
Lutheran Church of Columbia, Inc. v.
Comer, and the United States Attorney
General’s October 7, 2017 Memorandum
on Federal Law Protections for Religious
Liberty pursuant to Executive Order
13798, the Department believes that it
must provide more robust protection for
faith-based institutions in situations in
which their ability to participate in
Federal student aid programs may be
curtailed due to accrediting agency
decisions related to an agency’s
disagreement with tenets of the
institution’s faith-based mission, rather
than actual insufficiencies in the
institution’s quality or administrative
capability. Allowing accrediting
agencies to make negative decisions
because of the exercise of religion could
easily violate the Free Exercise Clause of
the United States Constitution. While
the HEA requires accrediting agencies to
respect the missions of all institutions,
the HEA particularly singled out
religious missions as something that
agencies must respect, which suggests
that Congress had concerns that faith-
based institutions would be particularly
vulnerable to negative accrediting
agency decisions based on
philosophical differences rather than
insufficiencies of institutional quality or
administrative capability. In addition to
the HEA, the Constitution protects
religious missions in ways that it does
not protect other institutional missions.
In order to avoid Constitutional
concerns or violations, the Department
believes this level of protection is
appropriate regardless of whether there
is a history of formal, documented
complaints. When institutions believe
that they have been treated unfairly
based on their religious mission, they
may fear retribution for issuing a formal
complaint to the agency or the
Department. However, in meetings with
institutional leaders and organizations
that represent faith-based institutions,
and in the case of a recent proposed
change in one agency’s standards, it is
clear to us that there is a real threat of
negative accrediting agency action based
on a philosophical disagreement In
addition, under RFRA the government
may only substantially burden a
person’s exercise of religion if the
application of that burden to the person
is the least restrictive means of

furthering a compelling governmental
interest. Where an accreditation
decision uses as a negative factor an
institution’s religious mission-based
policies, decisions, and practices in the
areas covered by § 602.16(a)(1)(ii), (iii),
(iv), (vi), and (vii), the religious
institution’s exercise of religion could
be substantially burdened. Furthermore,
removing Federal aid would not be the
least restrictive means of furthering a
compelling governmental interest, as
long as the agency can require that the
institution’s or program’s curricula
include all core components required by
the agency. Thus, although the
Department does not have data on the
number of institutions that we would
consider to have a religious mission
under these regulations or know the
number of students those institutions
serve, National Center for Educational
Statistics, Fall Enrollment and Number
of Degree-Granting Postsecondary
Institutions, by Control and Religious
Affiliation of Institution: Selected Years,
1980 Through 2016 (Aug. 2018)
indicates that there were 881 faith-based
institutions in the fall of 2016 as
reported by the institutions. Institutions
will continue to be subject to laws
prohibiting discrimination, unless they
are otherwise exempt.

During rulemaking, one negotiator
described the challenges that medical
schools have faced when students, the
institutions that provide medical
education, or hospitals that provide
medical residencies are unwilling to
engage in practices that run counter to
their religious beliefs or missions.
Although agencies and institutions
found a way to ensure that students
could complete their medical training
without violating their conscience or
principles of their faith, there is no
assurance that other agencies will come
to a similar compromise or that other
areas of conflict will be similarly
resolved. These regulations ensure that
popular opinion does not prevail when
in opposition to tenets of faith at a faith-
based institution, which is protected
under the Constitution from being
penalized for its religious mission.

Changes: None.

Comments: One commenter
encouraged the Department to make
more explicit that, when accrediting a
program at a religiously affiliated
institution, the agency ensures that the
program’s curricula include all core
components required by the agency.

Discussion: We are confident that the
regulations are sufficient to make clear
that a programmatic accrediting agency
would ensure the program’s curricula
includes all of the core components
required by the agency and, as

appropriate, the licensing body for the
profession for which the program
prepares graduates. However, in some
instances a program might partner with
another institution that provides
instruction in areas that run counter to
the principles of faith at a faith-based
institution. In other instances, a
program might instruct students about
practices or beliefs without requiring
that students adopt those practices or
beliefs.

Changes: None.

Comments: One commenter expressed
concern that the Department will be
investigating accreditation practices as
they relate to an institution’s mission,
including religious mission. The
commenter wondered if, for example,
this regulatory change is meant to
ensure that the Department will enforce
the right of an Islamic institution to seek
accreditation from a Christian-based
accrediting agency.

Discussion: The Secretary recognizes
accrediting agencies to accredit
institutions within an agency’s
individual approved scope of
recognition. We do not require an
accrediting agency to recognize an
institution outside its approved scope,
and the statute prohibits us from doing
so for purposes of determining
eligibility for Federal programs. If a
Christian-based accrediting agency
limits its scope to Christian institutions,
we would not require it to accredit non-
Christian institutions; thus, we do not
anticipate investigating actions that are
contrary to the defined scope of an
agency.

Changes: None.

Comments: One commenter requested
that we frame the change in
§ 602.18(b)(6) in a way so that the
public can have confidence that an
institution or program has met
accreditation standards throughout the
full period that it claims accredited
status. The commenter is concerned that
retroactive accreditation, as framed in
the proposed regulations, appears to
enable an institution or program to
claim it was accredited at the beginning
of candidacy or preaccreditation status,
even if it has not received a final
affirmative accreditation decision.

Discussion: We appreciate the
commenter’s concern and would not
want the regulations to be interpreted to
mean that an institution could claim
retroactive accreditation effective at the
point at which an institution submits an
application for accreditation or
preaccreditation status. It is our
intention that the retroactivity would be
limited to the point in the actual
preaccreditation or accreditation
process that resulted in an affirmative
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decision that the institution or program
is likely to succeed in its pursuit of
accreditation, which is what
preaccreditation or candidacy is
intended to indicate. Thus,
§602.18(b)(6)(ii) provides that
retroactive accreditation may not
predate the agency’s formal approval of
the institution or program for
consideration in the agency’s
accreditation or preaccreditation
process.

We refer to the July 25, 2018
Memorandum 22 that provides guidance
regarding retroactive establishment of
the date of accreditation. In accordance
with a recommendation from the
NACIQI, the Department agreed to
permit the retroactive application of a
date of accreditation, following an
affirmative accreditation decision. Thus,
we are codifying the current practices of
many agencies, which the Department
permitted prior to 2017 and once again
permits.

We adopted this policy recognizing
that some programmatic accrediting
agencies establish student enrollment or
graduation requirements that a program
must achieve prior to rendering a final
accreditation decision for that program.
This action is necessary to ensure that
students who enrolled during the
accreditation review period would be
eligible for certain credentialing
opportunities or jobs upon completion
of the program that was awarded
accreditation based on the quality of the
program and the accreditation review
that took place during the time these
students were enrolled. Without this
policy, no institution would want to put
students in the position of completing a
program that will never enable those
students to apply for licensure or work
in the field.

Changes: None.

Comments: Two commenters
supported the changes in § 602.18(c)
that establish several conditions for
alternative standards or extensions of
time, including accrediting agency
adoption, equivalent goals and metrics,
a demonstrated need for the alternative,
and assurance that it meets the intent of
the original standard and does not harm
students. One commenter noted that the
proposed language includes enough
guardrails and limitations to protect
students, but also notes the importance
for the Department to be rigorous in the
oversight of any implementation of
these provisions. One commenter
suggested that the regulation would be
more consistent with statute if we

22 www2.ed.gov/admins/finaid/accred/
retroactiveestablishmen
tofthedateofaccreditation72518.pdyf.

required agencies to report to the
Department any actions involving
alternative standards or extensions of
time. The commenter noted that this
could occur either at the time of
recognition or annually, and in a format
that would make clear to the public all
such instances.

Discussion: We appreciate the
commenters’ support. The Department
assures the commenters that it will be
rigorous in the oversight of any
implementation of these provisions,
including through the initial and

renewal of recognition review processes.

As required by §602.31, the Department
will ensure that the agency complies
with the criteria for recognition listed in
subpart B of this part by, among other
things, reviewing a copy of the agency’s
policies and procedures manual and its
accreditation standards, including any
alternative standards it has established.
The agency will, in effect, provide the
Department with information about its
alternative standards or extensions of
time through the documents it submits
or that staff elect to review during the
recognition process. The Department
does not currently track the number of
times agencies have provided good
cause extensions under the current
regulations and does not plan to add a
separate reporting requirement as a
result of these regulations. However,
accrediting agency policies and
standards, as well as an agency’s final
accreditation decisions and sanctions,
are made available to the public,
including on the accrediting agency’s
website.

Changes: None.

Comments: Several commenters
expressed concern that the changes
proposed in § 602.18(c) that allow
accrediting agencies to establish
“alternative” standards for programs
identified as “innovative” have the
potential to create a two-tiered system
that likely would result in lower
standards in certain programs. The
commenters acknowledged that the
Department’s regulations must support
learning innovations like competency-
based education (CBE). One commenter
noted that CBE enables their students to
complete their credentials and degrees
more quickly, affordably, and with
greater relevancy to their career goals,
inasmuch as they have a clearer
identification of the knowledge and
skills sought by employers. However,
the commenter was concerned that, as
written, the regulations would create
conditions in which an accrediting
agency'’s seal of approval would not be
considered “reliable” or “‘consistent” as
required by law, and students in some
programs would be subjected to lower-

quality curricula than students in other
programs. The commenter opined that
truly innovative programs do not need
to be propped up by different agency
standards in order to thrive; rather, this
change could encourage accrediting
agencies to lower their standards and
allow programs out of compliance with
the normal standards to still operate.

A group of commenters expressed
concern that the changes to § 602.18(c)
would reduce institutional
accountability, exposing students and
taxpayers to significant risk. The
commenters recommended that the
Department specify the circumstances
under which the alternative standards
may apply and create a process to verify
that the alternative is equivalent to the
original standard.

Another commenter suggested that
the term “monitoring” is too vague to be
meaningful.

Discussion: We do not believe that the
ability to establish alternate standards,
or to establish alternate criteria for
meeting a standard or alternate metrics
for evaluating compliance with a single
standard, will incentivize accrediting
agencies to create a two-tiered system
that likely would result in lower
standards in certain programs. In some
instances, the agency may elect to
maintain a single standard, but allow
alternative ways for a particular
institution or program to meet that
standard. Not only does the law require
accrediting agencies to be reliable and
consistent, but as we stated previously,
accrediting agencies rely upon the trust
and confidence of their peers and the
community at large. The potential
reputational damage that would result
from lowered standards is an existential
threat to an accrediting agency.
Moreover, the regulation requires the
agency to apply equivalent standards,
policies, and procedures; a two-tiered
system would not fulfill this
requirement.

The regulations include examples of
the kinds of circumstances that could
warrant the establishment of alternative
standards. We do not believe it is
reasonable for the Department to further
specify the circumstances under which
the alternative standards may apply, as
the assumption is that some of these
circumstances will be unanticipated and
unprecedented. We also do not believe
it is necessary to create a new process
to verify that the alternative is
equivalent to the original standard.
When the Department conducts a
review of an agency’s standards, it will
include any alternative standards that
had been established and will ensure
those standards are sufficient to ensure
the quality of the institution.
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We also disagree that the term
“monitoring” is too vague to be
meaningful. To “monitor” means to
observe, record, or detect.2? This is
wholly consistent with the intention of
the monitoring report.

Changes: None.

Comments: One commenter asserted
that the proposed changes in § 602.18(c)
violate the HEA and the APA. The
commenter opined that the use of the
word “consistently” in the HEA means
that the accrediting agency must
constantly adhere to the same standards
and principles to ensure that courses or
programs offered are of enough quality
to achieve their stated objectives.

The commenter asserted that, because
the regulations do not delineate what
would constitute “special
circumstances,” accrediting agencies are
permitted to avoid statutory
compliance. Similarly, the commenter
stated that, because the regulations do
not specify what “innovative program
delivery approaches” or “undue
hardship on students’” mean,
accrediting agencies would be able to
avoid the statutorily required
“consistency.”

The commenter objected to the
provision that the agency’s process for
establishing and applying the
alternative standards, policies, and
procedures be set forth in its published
accreditation manuals rather than
requiring the agency to publish its
“alternative” standards or make them
available to the Department, State
authorizers, or students. The commenter
concluded that these proposed changes
are arbitrary and capricious, not in
accordance with law, and in excess of
the Department’s statutory jurisdiction
under section 706 of the APA.

Discussion: We agree with the
commenter that the use of the word
“consistently”” in the HEA means that
the accrediting agency must constantly
adhere to the same standards and
principles to ensure that courses or
programs offered are of sufficient
quality to achieve their stated
objectives. However, we do not agree
that the establishment of alternative
standards, criteria, or metrics is
inconsistent with the intent of the
statute. Rather, the regulations provide
that an accrediting agency can establish
a second set of standards that it
consistently applies under the
circumstances identified that
necessitated the creation of alternative
standards. The agency would be
expected to apply the alternate
standards fully and consistently in each

23 dictionary.com/browse/monitored.

instance in which the alternate standard
(or criterion or metric) is indicated.

We do not agree that because the
regulations do not exhaustively
enumerate what constitutes a “special
circumstance,” “innovative program
delivery approaches,” or ‘“‘undue
hardship on students,” accrediting
agencies can avoid statutory
compliance. Nothing in these
regulations absolves an accrediting
agency from its obligation to be a
reliable authority as to the quality of
education or training offered by the
institutions it accredits.

We believe it is appropriate and
adequate for the accrediting agency to
document its process for establishing
and applying the alternative standards,
metrics, policies, and procedures in its
published accreditation manuals. These
agencies make these manuals available
and they would, therefore, be available
to the Department, State authorizing
agencies, or students.

As we have stated previously, we do
not agree that the changes in this part
violate the HEA and the APA.

Changes: None.

Comments: One commenter requested
that, in §602.18(c)(2), we replace the
word “metrics” with “expectations.”
The commenter was concerned that
“metrics” implies a quantitative
measure.

Discussion: We do not believe that
“expectations” captures the intention of
word ‘“‘metrics” in § 602.18(c)(2).
“Metrics” is commonly understood to
mean a standard for measuring or
evaluating something,24 while
“expectations” generally refers to the
act or state of looking forward or
anticipating or the degree of probability
that something will occur.25 Indeed,
because this section of the regulations
refers to “metrics” in combination with
““goals,” we feel comfortable that an
accrediting agency could set and apply
qualitative, quantitative, or a
combination of qualitative and
quantitative measures.

Changes: None.

Comments: One commenter requested
that we clarify what ‘“undue hardship
on students” under §602.18(d)(1)(v)
means so that is it not a blanket
exception. The commenter asserted that
the “normal application” of an agency’s
standards should always be made in
students’ interests, and that current and
prospective students deserve to know
about any problems related to a
provider’s accreditation and should not

24 https://www.merriam-webster.com/dictionary/
metrics?src=search-dict-box.

25 https://www.merriam-webster.com/dictionary/
expectations.

be used as an excuse for
noncompliance.

Discussion: We have intentionally not
enumerated what might constitute
“undue hardship on students” under
§602.18(d)(1)(v) in order to provide
accrediting agencies latitude to apply
their judgment in the event of
unforeseen circumstances. Moreover,
we strongly agree that an agency’s
standards should always be made in
students’ interests. It is in keeping with
this principle that we determined
students would be best served if
accrediting agencies could be
responsive to institutional
circumstances that necessitate the
application of alternative standards or
metrics recognizing that these standards
or metrics would not and could not
release the agency from its duty to be a
reliable authority as to the quality of
education or training offered by the
institutions it accredits.

Changes: None.

Comments: One commenter requested
that we revise § 602.18(c)(4) to require
institutions to ask students to provide
written informed consent when they are
participating in an innovative or
alternative approach to their education.

Discussion: We appreciate the
commenter’s request but believe that it
would be too burdensome to require
institutions to ask students to provide
written informed consent when they are
participating in an innovative or
alternative approach to their education.
Moreover, §602.18(c)(4) applies to
actions the accrediting agency will take
to ensure the institutions or programs
seeking the application of alternative
standards have ensured students will
receive equivalent benefit and not be
harmed through such application, so it
is left to the agency’s discretion to
require the institutions they accredit to
obtain consent from students to
participate in an innovative or
alternative approach.

Changes: None.

Comments: Two commenters
supported § 602.18(d), noting that the
regulation provides accrediting agencies
additional flexibility in determining the
length of time an institution or program
may remain out of compliance in cases
where circumstances are beyond the
institution’s or program’s control. The
commenters asserted that is a common-
sense change and can help protect the
interests of students, provided it is clear
that these decisions are up to each
accrediting agency and will not leave
agencies vulnerable to legal action if
they determine an extension is not
appropriate. The commenters
emphasized that it is up to the
Department to ensure agencies use this
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flexibility judiciously and do not allow
unwarranted extensions of accreditation
without compelling reason.

Discussion: We appreciate the
commenters’ support and reassert our
commitment to ensure agencies use this
flexibility judiciously and do not allow
unwarranted extensions of accreditation
without compelling reason.

Changes: None.

Comments: Several commenters
suggested that the changes proposed to
§602.18(d) will make it easier for failing
institutions to remain out of compliance
with accrediting agency standards for a
much longer time without serious
accountability, subjecting multiple
cohorts of students to subpar education.
One commenter argued that we did not
provide clear evidence that necessitated
the increase in the additional time and
number of years colleges can be out of
compliance with accrediting agency
standards, and opined that this change
would likely exacerbate many of the
issues facing students at the institution
before action is taken by the agency. The
commenter suggests that, if the
Department were to extend this time
frame, there should be stringent
consequences that would discourage an
institution from continuing out of
compliance.

Discussion: We disagree that the
changes to § 602.18(d) will make it
easier for failing institutions to remain
out of compliance with accrediting
agency standards for a much longer time
without serious accountability. The
extension of time continues to be based
upon an accrediting agency’s
determination of good cause and
requires exceptional circumstances
beyond the institution’s control be
present that impede the institution’s
ability to come into compliance more
expeditiously. Moreover, the extension
of time requires approval from the
agency’s decision-making body,
confidence on the part of the agency
that the institution will successfully
come into compliance within the
defined time period, and, most
importantly, that the decision will not
negatively impact students. We are
confident that these provisions
appropriately balance the need for
flexibility during unusual circumstances
and accountability to students who rely
upon the accrediting agencies’
determination of educational quality.
The Department has seen multiple
examples in which agencies have
provided extended time beyond 12
months for an institution or program to
come into compliance, especially during
the recent recession when college
enrollments surged, and employment
outcomes deteriorated. In some

instances, more time was required to
improve educational outcomes, either
because new job opportunities had to
open up, or the institution had to
substantially reduce enrollments in
subsequent classes to adjust to the
reality that high unemployment rates
reduced opportunities for new college
graduates, regardless of which
institution they attended. In other
instances, colleges or universities facing
economic hardships have been given
more than 12 months to execute
planned giving campaigns or to take
other measures to control spending and
balance their budget. Still other
institutions have been provided good
cause extensions beyond 12 months
when significant issues of
noncompliance or management capacity
are identified, since repairing facilities
and replacing management teams can
require longer than 12 months to
complete. In recognition of
circumstances such as these, the
Department provides additional
regulatory flexibility, but expects
agencies to use this flexibility within
defined parameters to ensure
institutions or programs come into
compliance.

Changes: None.

Comments: Two commenters
requested that we revise § 602.18(d) to
address the expectations for how
agencies must address noncompliance
with standards, including timelines, in
only one criterion to avoid confusion
and conflicting terms. The commenters
are seeking consistency with
§602.20(a)(2).

Discussion: We disagree that we
should require consistency between the
timelines in §§602.18(d) and
602.20(a)(2). The regulations
intentionally provide latitude to the
accrediting agencies to establish
timelines that are reasonable and
appropriate to their process and
procedures. Accrediting agencies may,
and we expect most will, align their
timelines for addressing noncompliance
with their standards, but it is at their
discretion to do so. Moreover,
§602.18(d) contains optional timelines
for implementation, whereas
§602.20(a)(2) contains required
implementation timelines. We note that
the timeline of three years used in
§602.18(d) can be used congruently
with the enforcement timelines used in
§602.20, which must not exceed the
lesser of four years or 150 percent of the
length of the program (for a
programmatic agency) or the length of
the longest program (for an institutional
agency). The timelines in § 602.20 are
used when an agency finds an
institution or program out of

compliance with a standard; whereas
the timelines in § 602.18 are used when
an institution or program works with an
agency to address a circumstance that
precludes compliance with a specific
standard.

Changes: None.

Comments: One commenter requested
that we amend §602.18(d)(1)(i) to list
the death of an institutional leader as an
example of a circumstance that would
serve as a basis for a good cause
extension.

Discussion: We disagree that the death
of an institutional leader serves as an
example of a circumstance that would
serve as a basis for a good cause
extension since institutional governance
procedures require that an independent
board of trustees make critical decisions
regarding the institution. As a result, the
death of an institution’s leader should
not result in an institution’s inability to
meet the requirements of its accrediting
agencies. In fact, it would be
inappropriate for an agency to opine on
the appointment of senior leaders by an
institution as long as the institution
followed its policies and procedures for
selecting a new leader, which could
include the appointment of that leader
by a State or other governmental entity,
or potentially even the appointment of
an institution’s leader by election. The
Department notes that there are no
specific requirements in statute or
regulations related to institutional
governance. No particular model of
governance, such as shared governance
or faculty governance, is required. This
is one model for administering an
institution, but not the only acceptable
model.

In the case of private institutions, the
governing board of the institution is best
able to make decisions about the
appointment of senior leaders. At public
institutions, elected or appointed State
leaders often provide input into these
decisions.

Changes: None.

Monitoring and Reevaluation of
Accredited Institutions and Programs
(§602.19)

Comments: One commenter agreed
with the provision in § 602.19(e) that
NACIQI should review an institution
when that institution’s enrollment
increases by 50 percent through
distance education or correspondence
courses in one year. The commenter
noted that any enrollment change of this
magnitude can place a significant strain
on an institution’s administrative
capability and ability to maintain
academic quality and rigor. Another
commenter suggested that the word
“effectively” in § 602.19(b) is undefined
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and could result in the misapplication
of this regulation. Another commenter
opined that § 602.19(b) does not
adequately address the problem of
monitoring, asserting that the
membership associations have
consistently resisted taking full
responsibility for monitoring and
oversight.

Discussion: While we appreciate the
commenters’ input regarding these
provisions, we note that the only
changes made to the regulations in this
section were to update cross-references
in §602.19(b) from §602.16(f) to
602.16(g), and in § 602.19(e) from
§602.27(a)(5) to §602.27(a). There were
no changes made to this section
regarding the review of institutions
based on changes in enrollments.

Changes: None.

Enforcement of Standards (§ 602.20)

Comments: One commenter
supported the changes proposed in this
section, noting that, currently, § 602.20
sets forth a virtually inflexible process
for agencies to address an institution or
program that is not in compliance with
a standard. The commenter observed
that an agency must either immediately
initiate adverse action or require the
institution or program to bring itself into
compliance in accordance with rigid
deadlines. With the proposed changes,
the commenter noted that agencies
would be required to provide an out-of-
compliance institution or program with
a reasonable timeline to come into
compliance, and the timeline for
compliance would consider the
institution’s mission, the nature of the
finding, and the educational objectives
of the institution or program. Another
commenter who supported these
changes expressed appreciation for the
added flexibility for accrediting
agencies in setting the length of time
institutions or programs must come into
compliance if found to be in
noncompliance. This commenter noted
that the change reflects the reality that,
in some circumstances, institutions are
unable to come into compliance under
the current “two-year” rule.

Discussion: We thank the commenters
for their support and agree that in some
instances, such as when an institution
must undertake significant curriculum
reform to improve student outcomes, it
could take more than a year to
implement the change. In particular, it
can take significant time to obtain
approval of the new curriculum through
the faculty governance process. Once
approved, the institution may need to
enroll and graduate new cohorts of
students under that new curriculum in

order for the institution to fully
demonstrate compliance.

Changes: None.

Comments: Several commenters
objected to the changes proposed in this
section, asserting that these changes
would make it exceedingly difficult for
the Department to ever hold an
accrediting agency accountable. The
commenters noted that current
regulations already allow failing
institutions to continue to operate out of
compliance long past the current two-
year deadline and few, if any, lose their
accreditation. These commenters are
concerned that the proposed flexibility
to issue sanctions will make it almost
impossible for accrediting agencies to
hold an institution accountable in a
timely manner. One commenter added
that, when an institution is in the
process of fixing deficiencies, we should
prohibit access to any Federal financial
aid programs until they are back in
compliance. Another commenter
asserted that the proposed regulation
provides for an exceptionally long
period of time to subject current and
prospective students to uncertainty
about the ultimate quality and value of
that institution’s credential. A group of
commenters argued that the
Department’s reasoning ignores the
reality that accrediting agencies often
act far too slowly to protect students
from predatory institutions and that
students suffer when institutions
continue to access title IV funds instead
of closing. The commenters referenced
recent high-profile closures of
institutions that underscore the need for
swifter action by accrediting agencies
and the Department. The commenters
asserted that expediency on the part of
accrediting agencies could have
protected tens of thousands of students
from going further into debt by
unknowingly continuing to attend
failing institutions, and would have
given those students an opportunity to
transfer to higher-performing
institutions or to have their Federal
student loans discharged.

Discussion: Section 602.20 will not
make it difficult for the Department to
hold accrediting agencies accountable.
The regulatory requirements for the
enforcement of standards are extensive
and include multiple elements that will
inform the Department’s oversight of the
agencies’ performance.

We also do not agree that the
flexibility to issue sanctions will make
it almost impossible for accrediting
agencies to hold an institution
accountable in a timely manner. In fact,
the accrediting agency’s decision-
making body continues to have the
authority to determine how long a

program or institution has to come into
full compliance, and it retains the right
to establish milestones that an
institution must meet in order to
maintain its accreditation. Agencies will
continue to be held accountable for
enforcing their standards and ensuring
that institutions and programs are
operating in compliance with them.

It would be inappropriate to withhold
title IV funds from an institution that is
making timely and effective progress
toward resolving a finding of
noncompliance. Some findings of
noncompliance are not directly related
to educational quality or the student
experience and may have no impact on
the quality of education delivered. The
intention is to provide programs and
institutions with enough time and
opportunity to comply with the
accrediting agency’s standards and
minimize disruption to enrolled
students’ pursuit of their educational
goals. Withdrawing title IV eligibility
may have a devastating impact on
students and may jeopardize an
institution’s financial viability over
findings of noncompliance that do not
indicate that a program or institution is
failing. The Department does not believe
that providing more time for institutions
to come into compliance will support
predatory practices, as the Department
expects that an agency would take
immediate action or require the
institution to cease those practices
immediately. For example, misleading
advertisements should not be allowed to
continue once discovered and errors in
information on an institution’s website
would similarly need to be corrected
immediately. The extended timeframe
establishes a maximum period of time
but does not assume that agencies will
always provide the maximum time
available for an institution to come into
compliance.

We do not agree that the provisions in
this part provide an exceptionally long
period of time for the institution or
program to come into compliance. As
other commenters have reported, certain
metrics will not show improvement in
the short term and require multiple
cohorts of students to benefit from the
changes the institution or program has
put in place before the outcome
measures reflect those enhancements.

Finally, we do not agree that these
regulations will cause accrediting
agencies to act slowly or that students
are better served by closing, rather than
improving, an institution or program.
Students are best served by an effective
institution that affords the student the
opportunity to achieve their educational
goals in a program or at an institution
that has been granted accreditation from
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a recognized accrediting agency. This
regulation supports an accrediting
agency to work closely with the
institutions or programs it accredits to
ensure compliance with the agency’s
standards and educational quality.

Changes: None.

Comments: One commenter expressed
concern that providing an institution or
academic program with a ‘“‘reasonable”
written timeline for coming into
compliance based on the nature of the
finding, the stated mission, and
educational objectives will result in
litigation on what is a ‘‘reasonable”
timeline for establishing compliance.
The commenter remarked that
institutions will seek the longest time
possible to become compliant, harming
students in subpar programs, while the
accrediting agency will not have clear
guidelines to force improvement by a set
time prior to taking adverse action.
Another commenter stated that the
Department did not provide evidence
that the current timeline is too
aggressive or overly prescriptive, and
that extending the time for an
institution to come into compliance will
result in inadequate protections for
students.

Discussion: We do not agree that the
use of the term “‘reasonable” will result
in litigation on what is a “‘reasonable”
timeline for establishing compliance.
While institutions or programs may seek
to negotiate an extended period of time
in which to come into compliance with
the agency’s standards, the accrediting
agency’s decision-making body will
have made its determination of
reasonableness based on the nature of
the finding, the stated mission, and
educational objectives of the institution
or program. That determination will
dictate the timeline to return to
compliance, which can be less than, but
must not exceed, the lesser of four years
or 150 percent of the length of the
program in the case of a programmatic
accrediting agency, or 150 percent of the
length of the longest program at the
institution in the case of an institutional
accrediting agency. Any extension of the
timeline beyond that prescribed
timeframe must be made for good cause
and in accordance with the agency’s
written policies and procedures for
granting a good cause extension. The
assurance of educational quality and the
protection of students is a primary
factor in the accrediting agency’s
determination of a reasonable timeline
for institutional improvement.
Moreover, nothing in this regulation
precludes the use of mandatory
arbitration agreements by agencies to
reduce the risk of frivolous litigation by

institutions regarding the time limits
imposed by the agency.

Changes: None.

Comments: One commenter
supported the proposed changes to
§602.20(a)(2) that allow additional time
to document compliance, noting that,
for some issues, such as program
completion, it can take more than two
years to show the effects of changes.

Discussion: We thank the commenter
for their support and agree that it can
take more than two years to implement
program improvements and see their
impact on future graduating cohorts.

Changes: None.

Comments: One commenter objected
to the provisions of § 602.20(a) that
provide intermediate compliance
checkpoints. The commenter asserted
that these elements are confusing, and
that each accrediting agency will handle
this differently.

Discussion: We do not agree that the
opportunity for an accrediting agency to
include intermediate checkpoints
during the timeframe when a program or
institution is working to come into full
compliance with the agency’s standards
is confusing. The Department already
requires each agency to apply
monitoring and evaluation approaches
in §602.19(b). In §602.20, we do not
prescribe how an agency will enforce its
standards but require the agency to
follow its Department-approved written
policies and provide the institution with
a reasonable timeline for coming into
compliance.

We expect that accrediting agencies
may utilize this provision differently, as
they are not required to include
intermediate checkpoints, and we
anticipate they will do so in situations
where it is important to gauge the
progress toward compliance an
institution or program is making.
Intermediate checkpoints may be
particularly useful to accrediting
agencies when they have determined
the timeframe for improvement is
approaching or at the standard
timeframe limit.

Changes: None.

Comments: One commenter expressed
concern that we had removed a
requirement from § 602.20(a)(1) that an
agency immediately initiate adverse
action.

Discussion: We continue to require
accrediting agencies to initiate
immediate adverse action when they
have determined such action is
warranted. We did not remove the
requirement but relocated it to
§602.20(b).

Changes: None.

Comments: One commenter requested
that we establish specific intervals for

reviewing monitoring reports in
§602.20(a)(2). The commenter opined
that, as written, it is not clear if the
monitoring period is inclusive of, or in
addition to, any good cause extension.
Another commenter suggested that we
clarify that changes that can be made
expeditiously must be implemented
more quickly. The commenter
recommended that accrediting
organizations develop explicit
timeframes for these changes, noting
that students are not protected when an
institution or program is out of
compliance for four years. Another
commenter recommended that we
require an institution to make direct
disclosures of actions or sanctions to
prospective and enrolled students at the
start of the timeframe specified in the
monitoring report.

Discussion: The changes to this
section are designed to provide
accrediting agencies with the flexibility
to use monitoring reports and
reasonable timelines for coming into
compliance that are appropriate to the
standard, the nature of the finding, the
stated mission, and the educational
objectives of the institution or program.
It would not be effective to establish
specific intervals for reviewing
monitoring reports, as those intervals
will and should vary based on the
factors listed above. The Department
intends the monitoring report process
would be separate from the compliance
report process that includes extensions
for “good cause.”

We do not agree that it is necessary
to explicitly require that changes that
can be made expeditiously must be
implemented more quickly.
Implementation requirements based
solely on timeliness would undermine
the ability of an institution to prioritize
changes that may be less timely but
have greater benefits to students. We are
confident that the decision-making
bodies of recognized accrediting
agencies will ensure that the timelines
they establish for coming into
compliance will be reasonable and
consider the speed with which a remedy
could be implemented.

Finally, we do not agree that
prospective and enrolled students
would benefit from direct disclosures of
monitoring activities. As we have stated
in the NPRM and this preamble, we
expect to use the monitoring report to
address minor deviations from agency
standards; alerting students each time a
monitoring report is issued may
undermine the effectiveness of student
notifications for more serious findings
of noncompliance subject to mandatory
notification requirements.

Changes: None.
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Comments: One commenter requested
that we clarify in § 602.20(a)(4) what
action would occur in response to a
monitoring report. The commenter
asserted that it is difficult to understand
what it means to approve or disapprove
a report.

Discussion: Accrediting agencies will
develop a written policy that describes
how they will evaluate monitoring and
compliance reports. The Department
requires the use of monitoring and
evaluation approaches in §602.19(b),
which could include compliance or
monitoring reports. We require agencies
to describe the policies and procedures
relating to such approaches currently,
and that requirement would not change
with the implementation of the new
regulations.

Changes: None.

Comments: One commenter objected
to the inclusion of “immediate adverse
action” in § 602.20(b). The commenter
argued that, while accrediting agency
staff can take immediate action, the
decision-making body may not meet for
several months. The commenter
suggested we modify the language to
empower senior staff, in consultation
with the Chair of the decision-making
body (or similar), to take immediate
adverse action.

Discussion: The requirement in
§602.20(b) for an agency to immediately
initiate adverse action when an
institution or program does not bring
itself into compliance within the
specified period is not new. The
Department maintains that this is a
reasonable and appropriate expectation
for accrediting agencies to ensure
compliance with its standards.

The decision-making body generates
all accreditation decisions, except for
the allowances in § 602.22 for the
review and approval or denial of
specific substantive changes. The
current use of “immediate adverse
action” in this section has been
interpreted to mean as soon as the
decision-making body first reviews and
determines noncompliance.
Nonetheless, many accrediting agencies
have procedures in place for making
accreditation decisions in between
regularly scheduled meetings of the
decision-making body.

Changes: None.

Comments: One commenter
supported the provision in § 602.20(c)
that allows an accrediting agency that
takes adverse action against the
institution or program to maintain the
accreditation or preaccreditation of the
program or institution until the
institution or program has had time to
complete the teach-out process.
However, the commenter was concerned

that a temporary hold on accreditation
action could be problematic for students
seeking a closed school loan discharge
and that there will be programs and
institutions that retain their
accreditation, but the programs will not
meet licensing requirements with
licensing boards due to the original
deficiencies that led the institution or
program to enter into a teach-out.

Discussion: We appreciate the
commenter’s support. The regulation
provides accrediting agencies with the
latitude to maintain the institution’s or
program’s accreditation or
preaccreditation until the institution or
program has had reasonable time to
complete the activities in its teach-out
plan, which could include assisting
students in transferring or completing
their programs, but it does not require
them to do so. The intention of this
provision is to ensure that students may
successfully achieve their educational
objectives. If the accrediting agency’s
finding would result in graduates of the
program not meeting licensing
requirements, we would expect the
agency to take immediate adverse
action. Many agencies already have
similar policies or practices in place.

We understand that an extension of
accreditation through the teach-out
process would delay the availability of
a closed school loan discharge for
students who choose to interrupt, rather
than complete, their academic program.
However, a closed school loan discharge
is available to students who leave a
school up to 180 days prior to its
closing, which should be ample time for
the school to complete its teach-out. The
Department has also clarified in its
recently published Institutional
Accountability regulations (84 FR
49788) that, in the event that a teach-out
plan extends beyond 180 days, a student
who elects at the time the teach-out is
announced to pursue a closed-school
loan discharge rather than participate in
the teach-out will retain the right to
receive a closed-school loan discharge.
This is the case even if, under the terms
and conditions of the teach-out plan, the
institution does not close until more
than 180 days after the announcement
of the teach-out.

Changes: None.

Comments: Two commenters objected
to the provision in § 602.20(d) that
allows an agency that accredits
institutions to limit the adverse or other
action to specific programs at the
institution or to specific additional
locations of an institution, without
taking action against the entire
institution and all programs, provided
the noncompliance was limited to a
specific program or location. The

commenters opined institutional
accrediting agencies rarely evaluate
individual programs, and that to do so
may be prohibitively expensive and
burdensome. The commenters further
asked if the proposed changes could
mean that an accrediting agency could
sanction or withdraw accreditation from
an institution based on a negative
evaluation of a single program.

Another commenter expressed
concern that these provisions could
harm students who leave their program
due to adverse action on their program
when the rest of the institution remains
open. Those students would be
ineligible for a closed school discharge.
The commenter suggested that an
institution should be financially
responsible to make these students
whole and refund all tuition charges for
that program when a program closes and
not the institution.

Discussion: Under both the current
regulations and these final regulations,
an accrediting agency may sanction or
withdraw accreditation from an
institution based on the noncompliance
with accrediting standards of a single
program. However, the negotiating
committee concurred that this could be
an extreme reaction that could
potentially harm many more students
than are impacted by the deficiencies of
a single program, and, accordingly,
agreed to provide accrediting agencies
with the ability to target their actions to
noncompliant programs when an
institution is otherwise compliant and
serving its students.

We do not agree that institutional
accrediting agencies rarely evaluate
individual programs. We recognize that
an institutional accrediting agency may
use sampling or other methods in the
evaluation to conduct their review, and
that an agency may rely upon the
accreditation by a recognized
programmatic accrediting agency to
demonstrate the evaluation of the
educational quality of such programs.
This does not mean that an institutional
accrediting agency must separately
review every academic program offered
by an institution. However, if an
institutional accrediting agency
determines that a single program is not
compliant with the agency’s standards,
the agency could determine that its
accreditation does not extend to that
program.

We acknowledge that the HEA does
not provide a remedy for students who
leave their program due to an adverse
action by an accrediting agency against
their program when the rest of the
institution remains open. As a result,
the Department does not have the legal
authority to require institutions to
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refund tuition and fees to students
whose programs the accrediting agency
found to be out of compliance with its
standards.

Changes: None.

Review of Standards (§ 602.21)

Comments: One commenter
contended that § 602.21(a) imposes an
undue burden on accrediting agencies
and called for a review of standards
only as circumstances dictate, noting
the infrequency of changes in
institutional and accreditation policies.
The commenter further asserted the
involvement of all relevant
constituencies is an unrealistic
requirement and suggested instead that
we require accrediting agencies to invite
participation from all relevant
constituencies. They also requested that
we define, or remove, the term
“systematic.”

One commenter supported the
proposed changes to § 602.21(d)(3)
requiring agencies to respond to
comments by constituencies during the
review of standards. This commenter
noted the process would be consistent
with the comment process at other
Federal agencies.

A group of commenters noted concern
that the regulations would allow
institutions to establish alternate
standards, making it more difficult for
the Department to monitor accrediting
agency performance. They noted risk of
dilution of standards used to evaluate
institutions, as well as concern that the
Department would cease to require one
set of evaluation standards. They further
expressed concern that the regulations
do not require transparency with respect
to agencies’ alternate standards, when or
how the agencies may use alternate
standards, or how the Department
would assess compliance with agencies’
alternate standards.

Discussion: The Department
considered the above comments
thoroughly and notes that the Federal
and non-Federal negotiators discussed
many of the above stakeholders’ views
and concerns during the negotiated
rulemaking process for § 602.21. The
Department believes that the proposed
changes are consistent with HEA section
496(a)(4)(A), which requires that an
agency’s standards ensure that the
institution’s courses or programs are of
sufficient quality to meet the stated
objectives for which they are offered for
the entire accreditation period.

The revisions to §602.21 clarify that,
when reviewing standards, agencies
must maintain a comprehensive
systematic program that involves all
relevant constituencies and is
responsive to comments received.

Current regulations require an
institution to complete the review of all
of their standards at the same time. The
Department believes it is reasonable for
the agency to review different standards
at different time intervals since doing so
may be a more efficient way of
completing the review and may allow
the agency to be more responsive to the
most important changes needed.
Moreover, when the Department
conducts a review of an agency’s
standards, it will include any alternative
standards that an agency established
and will ensure those standards
sufficiently ensure the quality of the
institution.

The Department believes the
proposed language will continue to
allow the Department to monitor
accrediting agency performance and
ensure an agency’s system of review is
comprehensive and responsive to all
constituencies while allowing for more
innovation in program delivery and
flexibility in response to demonstrated
need, without imposing an undue
burden on any party. As is currently the
case, an agency would not be found to
be out of compliance with the
Department’s regulations if one or more
relevant constituencies fails to offer
comments once made aware through a
public comment period that the agency
is reviewing or modifying its standards.

Changes: None.

Substantive Change (§ 602.22)

Comments: Several commenters
supported the proposed changes to
§602.22. One commenter specifically
expressed support for the change that
would allow an accrediting agency’s
senior staff to approve specific,
substantive changes for institutions that
are in good standing, without requiring
the agency’s decision-making body to
approve these types of changes. Other
commenters specifically supported the
changes in § 602.22 that clarify the
process accrediting agencies must use
when reviewing substantive changes
and provide agencies with more
flexibility to focus on changes that are
high impact and high risk. The
commenters opined that the proposed
language will also give agencies more
flexibility to approve less risky changes
by granting an agency’s decision-making
body the authority to designate senior
agency staff to approve or disapprove
the substantive change request in a
timely, fair, and equitable manner.
Another commenter noted that this
change will allow institutions to open
satellite or branch campuses that would
be accredited after opening. The
commenter suggested that this relatively
minor regulatory change opens the door

for greater access to higher education for
underserved communities who may be
limited to choosing an institution that
enables them to stay close to home. The
commenter noted that these changes
will facilitate growth in the market for
higher education, encourage
competition, and ensure fewer students
turn down a quality education because
of location. Another commenter
expressed appreciation for the
provisions that require accrediting
agencies to monitor rapid growth in
enrollment. The commenter asserted
that quick, unprecedented growth opens
the door to predatory practices, and
does not provide typical safeguards for
quality assurance.

One commenter who opposed this
change believed that it would allow
political appointees to overturn long-
standing Department policies. This
commenter also expressed concern over
potentially predatory practices and
lower accrediting standards.

Discussion: We thank the commenters
who supported the changes in this
section. We believe these changes allow
for greater flexibility for institutions to
innovate and respond to the needs of
students and employers, while
maintaining strict agency oversight in
more targeted areas, such as those
associated with higher risk to students
or the institution’s financial stability,
such as changes in institutional mission,
types of program offered, or level of
credential offered.

We disagree that the regulations will
not provide safeguards for quality
assurance. Accrediting agencies will
continue to review substantive changes
for quality assurance. Providing
flexibility to accrediting agencies to
allow senior staff to review and approve
less risky changes enables accrediting
agencies to focus their resources on
issues that provide the highest level of
risk to students and taxpayers. We
disagree with the commenter who
believed that this change invites
predatory practices and lower
standards. While it is possible that long-
time policies could change, we believe
that streamlining this process will not
lead to a reduction in its rigor.
Accrediting agencies do not employ
political appointees; the commenter
may be misunderstanding the fact that
agencies, not the Department, are
responsible for approving substantive
change requests.

Changes: We have made a technical
correction to §602.22(a)(1) to make clear
that the substantive changes subject to
this regulation are not limited to
changes to an institution’s or program’s
mission, but rather, include all
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substantive changes addressed in
§602.22.

Comments: Several commenters
objected to the provisions in this
section, asserting that they would create
a rushed review process for program
outsourcing requests with less stringent
standards and less accountability;
increase the risk that low-quality
schools will be approved to receive
Federal student aid to administer poor
academic programs, which will waste
students’ time and educational benefits
in addition to taxpayer dollars; let
colleges close campuses and move
online with inadequate review of
substantive changes; allow an existing
agency to expand its scope into areas
where it lacks experience; and reduce
accountability among agency
commissioners, shifting responsibility
and potential consequences of poor
decision-making onto staff.

Discussion: The changes in this
section will provide flexibility to
accrediting agencies while maintaining
proper agency oversight of high-risk
changes. While we designed these
regulatory changes to reduce the cost
and time required for institutions to
obtain approval from their accrediting
agencies, agencies will still be held
accountable for making well-reasoned
decisions. These changes will also allow
accrediting agencies to focus their
limited resources on the types of
changes that pose the greatest risk to
students and taxpayers. The changes
will also enable the decision-making
bodies at accrediting agencies to focus
on the most significant and potentially
risky changes. The Department believes
that appropriate and adequate review
processes will remain in place and that
allowing agencies to focus on changes
with the most associated risk will
improve oversight of institutions and
protection of student and taxpayer
interests.

We do not agree that improved
efficiency results in lax oversight. The
foundation of this section of the
regulations requires every agency to
document adequate substantive change
policies that ensure that any substantive
change made after the agency has
accredited or preaccredited the
institution does not adversely affect the
capacity of the institution to continue to
meet the agency’s standards.

Changes: None.

Comments: One commenter asked
that we clarify whether § 602.22(a)
pertains only to substantive changes in
an institution’s mission. The commenter
suggested that the provisions in this
section apply more broadly and that we
remove the phrase “change to the
institution’s or program’s mission.”

Discussion: Section 602.22(a) is
intended to pertain to all of the
substantive changes as described in
§602.22(a)(1)(ii), and not just changes to
an institution’s or a program’s mission.
We agree with the commenter that the
phrase “change to the institution’s or
program’s mission” does not convey our
intent to include all substantive changes
as delineated in §602.22(a)(1)(ii).

Changes: We are revising § 602.22(a)
by removing the words “to the
institution’s or program’s mission” to
clarify that § 602.22 applies to all
substantive changes as specified in
§602.22(a)(1)(ii), and not just
substantive changes to an institution’s
or program’s mission.

Comments: One commenter suggested
that the regulations should allow
accrediting agencies to designate future
unknown innovations or changes as
substantive, if those changes or
innovations present a unique risk to
students and taxpayers. Another
commenter asked whether institutions
must complete a substantive change
application each time they would like to
offer a program at the master’s or
doctoral level when the institution
already offers the same area of study at
the undergraduate or master’s level.

Discussion: In response to the
commenter who suggested that we add
a provision allowing agencies to
designate future unknown innovations
or changes as substantive, if the
innovations or changes present a unique
risk to students and taxpayer, the
regulations provide that agencies must
require an institution to obtain the
agency’s approval of a substantive
change before the agency includes the
change in the scope of accreditation or
preaccreditation it previously granted to
the institution. This provision enables
an institution and agency to consider
applications for substantive change
based on a proposed change or
innovation.

We further clarify that an institution
must submit a substantive change
application whenever it seeks to
increase its level of offering, including
moving from the bachelor’s level to a
master’s level and from a master’s level
to a doctoral level. An institution is not
required to submit a substantive change
application for each subsequent
program at the same educational level.

Changes: None.

Comments: One commenter asked if
we intend for § 602.22(a)(2)(ii) to
provide that staff will decide the
outcome, since there are accrediting
agencies which do not meet every 90
days.

Discussion: Under § 602.22(a)(2)(ii),
the Department intends to allow senior

staff at accrediting agencies to make
decisions regarding requests for
approval of written arrangements,
unless the agency or its senior staff
determines significant related
circumstances require a review of the
request by the agency’s decision-making
body.

Changes: None.

Comments: One commenter asserted
that the Department had interpreted in
an overly broad way the statutory
requirement in HEA section 496(c)(4)
and (5) that accrediting agencies require
that institutions establish a business
plan prior to opening a branch campus,
and that the agency will conduct an on-
site visit of that branch campus within
six months of its establishment. The
commenter recommended that the
regulations require approvals of all
locations and site visits to all approved
locations within six months of opening.

Discussion: The Department disagrees
that we have interpreted the statutory
requirement too broadly. As the
commenter notes, the HEA requires that
any institution of higher education
subject to its jurisdiction which plans to
establish a branch campus submit a
business plan, including projected
revenues and expenditures, prior to
opening the branch campus, and that
the institution’s accrediting agency
agrees to conduct, as soon as
practicable, but within a period of not
more than six months of the
establishment of a new branch campus
or a change of ownership of an
institution of higher education, an on-
site visit of that branch campus or of the
institution after a change of ownership.
The regulations in § 602.22 continue to
require an accrediting agency to have an
effective mechanism for conducting, at
reasonable intervals, visits to a
representative sample of additional
locations. We do not believe it is
necessary or practical to require an
accrediting agency to require the
approval of all locations or to visit all
approved locations within six months of
opening. While an accrediting agency
may choose to require such approvals or
site visits, we believe that the agency
should have the flexibility to determine
this rather than for us to regulate those
actions.

Changes: None.

Comments: One commenter requested
that the Department reconsider the
provision in § 602.22(b) that creates new
circumstances under which certain
activities by provisionally certified
institutions will require substantive
change approval by their institutional
accrediting agency. The commenter
urged the Department to consider
limiting this new burden of review to
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institutions that are on Heightened Cash
Monitoring 2 (HCM2) or demonstrate
some other more specific risk to
students and title IV than just that the
institutions are provisionally certified.

Discussion: We proposed only two
additional substantive changes for
which an institution placed on
probation or equivalent status must
receive prior approval and for which
other institutions must provide notice to
the accrediting agency in § 602.22(b).
These include when the agency requires
the institution to obtain the agency’s
approval of the substantive change
before the agency includes the change in
the scope of accreditation or
preaccreditation it previously granted to
the institution, and when the agency’s
definition of substantive change covers
high-impact, high-risk changes.

We do not believe it would be helpful
to limit this change to those institution
who are on HCM2 or who demonstrate
specific risks. We believe this provision
offers an important review that would
only rarely occur if we limited the use
to those circumstances suggested by the
commenter.

Changes: None.

Comments: Three commenters
opposed the revisions to the substantive
change regulations, arguing the
Department failed to provide enough
evidence to justify the changes and to
specify how we would assess whether a
change is “high-impact and high risk.”
The commenters opined that the
changes are incongruent with statutory
requirements pertaining to the approval
of branch campuses and direct
assessment programs.

Discussion: The revisions to the
substantive change regulations are
designed to provide accrediting agencies
more flexibility to focus on the most
important changes. We believe that this
targeted, risk-based approach focuses
the agency’s decision-making body’s
efforts on more relevant or risky issues
in a changing educational landscape,
while allowing an agency to delegate
lower-risk decisions to staff. The
Department considers a high-impact,
high-risk change to include those
changes provided as examples in the
regulations (§ 602.22(a)(ii)(A)-(J)), such
as substantial changes in the mission or
objectives of the institution or program;
a change in legal status or ownership;
changes to program offerings or delivery
methods that are substantively different
from current status; a change to student
progress measures; a substantial
increase in completion requirements;
the acquisition of another institution or
program; the addition of a permanent
site to conduct a teach-out for another

institution; and the addition of a new
location or branch campus.

We do not believe that the changes
contradict the statutory requirements for
the approval of branch campuses and
direct assessment programs. HEA
section 498 (20 U.S.C. 1099c(j)) provides
the Secretary with the latitude to
establish regulations that govern the
certification of a branch of an eligible
institution.

Changes: None.

Comments: One commenter asked
that we clarify § 602.22(b)(2), which
refers to ““A change of 25 percent or
more of a program since the agency’s
most recent accreditation review.” The
commenter asked if this is in reference
to a change in the number of credit
hours associated with the program and,
if so, whether we would consider all
courses, only courses within the
discipline, or only general education
courses.

Discussion: When we referred to “A
change of 25 percent or more of a
program since the agency’s most recent
accreditation review” in § 602.22(b)(2),
we meant a single change, or the sum
total of the aggregate changes, to a
program’s curriculum, learning
objectives, competencies, number of
credits required, or required clinical
experiences. This would include
changes in the general education
courses required for program
completion and not merely the courses
within the discipline, program, or
major.

Changes: We have revised
§602.22(b)(2) to clarify that we would
consider an aggregate change of 25
percent or more of the clock hours or
credit hours or program content of a
program since the agency’s most recent
accreditation review to be a substantive
change requiring prior approval under
§602.22(b)).

Comments: One commenter requested
that we add the acquisition of any other
institution, program, or location to the
required representative sample of site
visits to additional locations in
§602.22(d).

Discussion: As stated earlier, the
Department proposes revisions to the
substantive change regulations to
provide accrediting agencies more
flexibility to focus on the most
important changes. While an accrediting
agency may choose to implement a
policy such as what the commenter
suggested, we do not believe it is
appropriate to broadly regulate such
activity.

Changes: None.

Comments: One commenter requested
clarification as to when an institution
must seek approval of a new location

instead of reporting the change under
§602.22(a)(1)(ii)(J) and § 602.22(c).

Discussion: As stated in § 602.22(c),
once an institution receives accrediting
agency approval for two additional
locations, it may report subsequent
locations, rather than seeking additional
approval, if it meets the conditions in
§602.22(c).

Changes: We have made a technical
correction in § 602.22(c) to clarify that
institutions that have successfully
completed at least one cycle of
accreditation and have received agency
approval for the addition of at least two
additional locations must report these
changes to the accrediting agency
within 30 days, if the institution has
met criteria included in this section of
the regulations.

Operating Procedures All Accrediting
Agencies Must Have (§ 602.23)

Comments: Two commenters wrote in
support of the requirements in
§602.23(a)(2) that an accrediting agency
make written materials available
describing the procedures that
institutions or programs must follow
regarding the approval of substantive
changes.

Discussion: We appreciate the
commenters’ support.

Changes: None.

Comments: One commenter endorsed
the change in §602.23(a)(5) that requires
the mandatory disclosure of names,
academic and professional
qualifications, and relevant employment
and organizational affiliations of
members of the agency’s decision-
making bodies and principal
administrative staff.

Discussion: We appreciate the
commenter’s support.

Changes: None.

Comments: One commenter
supported the change to § 602.23(d) that
permits publishing address and
telephone information as an alternate
form of agency contact information.

Discussion: We appreciate the
commenter’s support.

Changes: None.

Comments: Two commenters agreed
with the change to § 602.23(f) that
reserves preaccreditation status for
institutions and programs that are likely
to succeed in obtaining accreditation.
The commenters noted that this is an
important requirement, as institutions
may be in preaccreditation status for
five years and then may not succeed in
getting accreditation. Students may
suffer if their school does not achieve
accreditation, and, if the school closes,
taxpayers will be responsible for closed
school loan discharges. One of the
commenters also supported requiring
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accrediting agencies to obtain a teach-
out plan from all preaccredited
institutions and recommended that they
update the teach-out plans every six
months if they include partner
institutions, as those agreements and the
regional education landscape change
frequently.

Discussion: We appreciate the
commenters’ support. We do not believe
it is practical or necessary to require
accrediting agencies to obtain updated
teach-out plans from pre-accredited
institutions every six months, nor
would it be reasonable to expect an
institution to seek contractual teach-out
agreements with other institutions
simply because the institution or
program is in a preaccredited status. If
an accrediting agency determines that it
is necessary for an institution to
implement its teach-out plan, the
agency can request that the institution
seek or enter into one or more
contractual teach-out agreements with
partner institutions that offer the
courses or programs needed by the
closing institution’s students.

Changes: None.

Comments: A group of commenters
objected to § 602.23(f), asserting that it
is unclear from the Department’s
reasoning exactly what risks, if any, the
proposal to maintain preaccreditation
status will mitigate. The commenters
argued that the proposal increases risk
by not removing title IV eligibility from
a school that has demonstrated its
inability to provide a quality education
and allowing students to continue to
attend that school for up to four months
or longer. The commenters asserted that,
if the Department agrees to then
recognize those students’ work as
“accredited,” the students will still have
to market themselves to other
institutions and employers and will be
ill equipped to effectively do so, having
received such a poor education.

Discussion: We intend for this
provision to ensure that students can
successfully achieve their educational
objectives at the institution where they
chose to enroll. We do not agree with
the commenters’ assertion that the
student will have received a poor
education, as there are many factors,
apart from the quality of the education
provided, that can result in an
institution not receiving accreditation
after a period of preaccreditation. An
accrediting agency, in awarding
preaccreditation, must believe that the
program or institution is likely to obtain
accreditation, meaning that the
educational quality must meet the
agency’s requirements. Students may
use title IV funds to enroll in a
preaccredited program. Therefore, the

accrediting agency must believe that it
is of appropriate quality to likely
become accredited. It would be
detrimental to students to allow them to
enroll in a preaccredited program and
subsequently determine that the credits
they earned during that enrollment
would likely not transfer to another
institution if the program is not fully
accredited. Without such a provision, an
institution could not recruit students to
a preaccredited program, and the
Department could not allow those
students to obtain title IV funds. This
would reduce the likelihood of
institutions starting new programs in
areas where there may be significant
workforce demand.

Changes: None.

Comments: One commenter
supported the proposal in § 602.23(f)(ii)
to require accrediting agencies to insist
on a teach-out plan from preaccredited
institutions. However, the commenter
suggested this provision does not ensure
adequate protection. The commenter
recommended that the Department
require a teach-out agreement and that
adequate funds are set aside to
implement the agreement if the school
does not receive accreditation.

Discussion: We appreciate the
commenter’s support and suggestion.
However, we believe it would be
impractical to require preaccredited
institutions to establish teach-out
agreements, as these are contractual
arrangements that are based on the
number of students enrolled in a
program (among other factors) and
institutions would need to update them
each term in order to accurately reflect
the current status of the program. Also,
an institution cannot force another
institution to enter into a contractual
agreement, especially since a teach-out
agreement often includes financial
arrangements between the two
institutions. The Department cannot
require any institution to enter into a
contractual agreement with another
institution and it would be difficult to
know in advance what financial
arrangements would be required by the
receiving institution in the event of a
teach-out, since this could change based
on the number of students to be served
at the time of the teach-out and other
factors. The Department also lacks the
authority to require institutions to post
a letter of credit simply because they are
in a preaccredited status.

Changes: None.

Comments: One commenter
supported the proposed language in
§602.23(f)(2) that allows the Secretary
to consider all credits and degrees
earned and issued by an institution or
program holding preaccreditation from a

nationally recognized agency to be from
an accredited institution or program.
The commenter observed that this may
help clarify what preaccreditation status
means, prevent harm to students who
attend preaccredited institutions or
programs, and recognize that graduates
of preaccredited programs are
workforce-ready and, therefore, should
be eligible for State or national
credentials.

Discussion: We appreciate the
commenter’s support.

Changes: None.

Comments: One commenter objected
to the provisions of § 602.23(f)(iv),
stating that instead of adding
protections for students in the event the
institution does not obtain
accreditation, the Department proposes
to allow an institution to maintain its
preaccredited status, continue serving
students, and collect student and
taxpayer money even when it is now
guaranteed the institution or program
will not gain accreditation. The
commenter asserted that
preaccreditation status and accredited
status are fundamentally not the same
and that we should not consider them
to be equal.

Discussion: The Department has not
proposed that a preaccredited program
or institution continue to be able to
operate in the rare instance that an
agency makes a final decision not to
award full accreditation. Instead, the
Department seeks to protect students
enrolled in preaccredited programs or
institutions so that, in the event the
program or institution does not receive
full accreditation, the students are able
to transfer credits and complete their
program at another institution. The
Department considers both
preaccreditation and accreditation to be
an accredited status. Since both
accreditation and preaccreditation may
allow a student to access title IV funds,
the Department is committed to
providing protections to students to
ensure that the credits they earned using
title IV funds can be transferred to other
institutions. Several accrediting
agencies require institutions or
programs to graduate a cohort of
students before they will grant full
accreditation. However, the students
who complete the program during a
period of preaccreditation may not be
eligible to sit for the licensure exam if
the requirement to do so necessitates
that they have graduated from an
accredited program. Thus, it is
important that these students be
afforded the opportunity to fulfill their
educational objective to be licensed in
the profession for which they were
prepared if the program or institution
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became accredited based on the
agency’s review of the institution or
program that took place during the time
in which the student was enrolled.
Accrediting agencies have reported to us
that preaccredited programs and
institutions typically proceed to fully
accredited status. The agencies noted
that they grant preaccreditation status
when the agency has confidence that the
institution or program will ultimately
become accredited, but some agencies
will not award full accreditation until
they review licensure exam pass rates or
other employment outcomes dependent
upon a student having attended an
accredited institution.

Changes: None.

Additional Procedures Certain
Institutional Accreditors Must Have
(§ 602.24)

Comments: Several commenters
supported the Department’s proposed
changes to § 602.24. Collectively, the
commenters expressed appreciation for
the flexibility afforded to institutions
and accrediting agencies by the
proposed rules, allowing them to focus
more on innovating and providing
students with a quality education.

Discussion: We appreciate the
commenters’ support for these proposed
changes and the Department’s efforts to
facilitate innovation and reduce
regulatory burden.

Changes: None.

Comments: One commenter objected
to the elimination of the requirement in
§602.24(a) for an institution to include
in its branch campus business plan
submitted to the accrediting agency a
description of the operation,
management, and physical resources of
the branch campus. The commenter
asserted that the proposed changes fall
short of what is required by statute—
namely that “any institution of higher
education subject to [an accreditor’s
jurisdiction] which plans to establish a
branch campus submit a business plan,
including projected revenues and
expenditures, prior to opening a branch
campus.” The commenter further
asserted that the proposed revisions fail
to establish what is a reasonable period
needed to judge the appropriateness of
opening a branch campus, and that the
Department failed to conduct any cost-
benefit analysis or adequately justify the
change.

Discussion: We disagree with the
commenter that the changes to
§602.24(a) fail to meet the statutory
requirements. We proposed
amendments to this provision
specifically to remove requirements that
we believe go beyond the statutory
requirements. Additionally, we believe

the requirements in § 602.24(a) were
either unnecessarily prescriptive or
duplicated requirements in the revised
§602.22. Regarding what we consider a
reasonable time period for an agency to
judge the appropriateness of opening a
branch campus, we do not believe a
compelling reason exists for the
Department to impose strict calendar
timeframes around such determinations.
The amendatory text requires, with
respect to branch campuses, an agency
to demonstrate that it has established
and uses all of the procedures
prescribed in § 602.24(a). We expect an
agency'’s protocols to facilitate this being
accomplished in a timely manner. The
reasons for the proposed changes to
§602.24(a), removing the requirements
for an institution to include in its
branch campus business plan a
description of the operation,
management, and physical resources of
the branch campus, and for an agency
to extend accreditation to a branch
campus only after the agency evaluates
the business plan, are explained in the
July 12, 2019 NPRM and reiterated
above. We do not believe it is further
necessary to conduct a cost-benefit
analysis to support these changes or that
such an analysis is germane to the
discussion of whether they are needed.

As the Department noted during
negotiated rulemaking, there are no data
upon which to base the establishment of
a reasonable period to judge the
appropriateness of a branch campus.
However, we believe the time required
to obtain approval was, in many cases,
so significant that it impeded
institutional growth and student access.
We hope with these changes that more
closely align with the statute, we will
enable institutions and accrediting
agencies to be nimbler and more
responsive to student demand. The
regulations maintain important
oversight protections by requiring the
institution to submit a business plan
and the accrediting agency to conduct a
site visit within six months.

Changes: None.

Comments: Two commenters
requested that the Department delete the
reference in § 602.24(c)(2)(i) to
institutions merely placed on the
reimbursement payment method
described in § 668.162(c)}—commonly
known as HCM. One of those
commenters stressed that while we
typically place institutions with
composite scores of less than 1.5 on
HCM1, this does not mean such
institutions are in danger of closing. The
commenter further noted that if no
changes are made to the calculation of
the composite score to reflect the recent
change by the Financial Accounting

Standards Board regarding leases,
institutions will fail financial
responsibility and be put on HCM1
when, economically, nothing has
changed, and that institutions can be
placed on HCM1 for various other
reasons, including noncompliance with
Clery Act standards or other regulatory
matters. The commenter concluded the
Department should revise
§602.24(c)(2)(i) to pertain only to
instances where an institution has been
placed on the reimbursement payment
method under § 668.162(c) or the HCM
payment method requiring the
Secretary’s review of the institution’s
supporting documentation under
§668.162(d)(2).

Discussion: We believe the
commenters may have misinterpreted
proposed § 602.24(c)(2)(i), which
requires submission of a teach-out plan
if the Secretary notifies the agency that
it has placed the institution on the
reimbursement payment method under
§668.162(c) or the HCM payment
method requiring the Secretary’s review
of the institution’s supporting
documentation under § 668.162(d)(2).
Under the reimbursement payment
method, an institution must, in addition
to identifying the students or parents for
whom reimbursement is sought, credit a
student’s or parent’s ledger account for
the amount of title IV, HEA funds he or
she is eligible to receive, submit
documentation showing that each
student or parent included in the
request was eligible to receive the title
IV, HEA program funds requested, and
show that any title IV credit balances
have been paid. HCM2, described in
§668.162(d)(2), mirrors the
reimbursement payment method except
that the Secretary may modify the
documentation requirements and
procedures used to approve the
reimbursement request. HCM1, found in
§668.162(d)(1) and identified by the
commenter as the cash monitoring
payment method on which the
Department commonly places
institutions with low composite scores,
does not require the submission of
documentation establishing the
eligibility of a student. Institutions on
HCM1 are not subject to the provisions
of proposed § 602.24(c)(2)(i).

Changes: None.

Comments: One commenter asked the
Department to clarify the teach-out
requirements in § 602.24(c) related to
travel. The commenter questioned the
standard that the teach-out arrangement
should not require travel of substantial
distances or durations, on the basis that
it is vague and does not address
situations where geographically
convenient options for on-the-ground
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programs are limited due to being at
capacity enrollment or capped
enrollment. The commenter concluded
that it is insufficient merely to name
local institutions with similar programs,
as those programs are frequently unable
to assist with a teach-out.

The same commenter agreed with the
Department that a teach-out by an
alternative delivery modality is
insufficient unless an option for a teach-
out via the same delivery modality as
the original educational program is also
available. However, the commenter
contended that the institution should
also ensure there is a geographic
limitation on this requirement, that is,
an institution should not be permitted
to have its own distance education
program be offered as a teach-out when
the on-ground offering is 200 miles
away from the original on-ground
location and there are significant
transportation barriers.

Finally, the commenter agreed with
the Department that an accrediting
agency should be permitted to waive the
requirements related to the percentage
of credits that must be earned at the
institution awarding the educational
credential for students completing their
program under a written teach-out
agreement, but recommended that the
waiver also apply to institutions
allowing students to transfer to the
institution in lieu of a written teach-out
agreement.

Discussion: We agree that merely
naming local institutions with similar
programs does not constitute a teach-out
agreement, yet we note that it may be
appropriate in a teach-out plan.

We appreciate the commenter’s
support regarding the insufficiency of
alternative delivery modes for a teach-
out and agree that it may be an option
available, but it cannot be the only
option provided to students. We further
agree that the teach-out needs to provide
the same method of delivery as the
original education program.

We do not, however, agree that we
should prescribe a specific geographic
limitation. The regulations require that
the teach-out agreement provide
students access to the program and
services without requiring them to move
or travel for substantial distances or
durations. We believe that the
accrediting agencies (and the States)
should determine what is a reasonable
distance or travel duration based on the
circumstances of each location. For
example, in some parts of the country,
a 10-mile distance is the equivalent of
more than an hour of driving time. In
other parts of the country, it is unlikely
that another institution would be
available within a 10-mile radius and so

it might be reasonable to expect
students to travel farther to complete
their program. The distance noted by
the commenter would not be a
reasonable distance. While we would
support allowing the institution to offer
its own distance education program as
an option to its students, we would not
allow that offering to supplant the
requirement to provide a reasonable
“brick-and-mortar” option to the
students if the original education
program was offered as an on-ground
program.

We thank the commenter who
supported the Department’s waiver of
requirements related to the percentage
of credits earned at the institution for
students completing their program
under a written teach-out agreement.
We also agree that the same waiver
should be available to students who
transfer credits following a school
closure, even if that transfer is not part
of a formal teach-out agreement.
However, we do not agree that this
requires a change to the regulatory
language in this section, as it is within
the accrediting agency’s authority to
grant this waiver when it is appropriate
to do so.

Changes: None.

Comments: One commenter asserted
that the Department should require any
institution that closes, as a condition of
closing, provide current transcripts to
every student, past and present, as well
as refund to students all amounts paid
retroactive to the beginning of the
current semester. The commenter stated
that this would hold for-profit
institutions to the same standard as
State-funded institutions.

Discussion: We appreciate the
commenter’s concern for preservation of
students’ academic records and agree
that closing institutions have an
obligation to preserve those records and
transfer them to the appropriate entity,
as described in their teach-out plan.
Teach-out plans must include
arrangements for maintenance of
records as well as instructions to
students for how they can obtain those
records. However, we do not have the
authority to require a closing school to
distribute transcripts to students.
Additionally, most institutions require
the submission of an official transcript
directly from an institution for
admission consideration. An institution
might not consider a transcript
submitted from an applicant to be an
official transcript.

The Department does not have the
authority to require institutions to
refund students for non-title IV tuition
payments made. We agree that closing
schools should reimburse students if

tuition was paid for classes that will no
longer be offered, but we do not have
the authority to require that of
institutions. We applaud States that
require a closing or closed public
institution to refund students’ tuition
and fees for the final term. However, we
are aware that some States operate
tuition recovery funds to enable
students to receive financial
reimbursement for some or all of the
non-title IV tuition payments made in
the event that an institution closes.

Changes: None.

Comments: One commenter, while
generally supportive of the proposed
changes to § 602.24, suggested we
prohibit closure of an institution based
solely upon loss of accreditation. The
commenter believed institutions should
remain open for a period of one year or
more after removal of accreditation to
allow for students to determine whether
they wish to complete their educational
program at that institution. The
commenter concluded that we should
not allow the institution to solely
determine the fate of students’ academic
careers.

Discussion: The Department
appreciates the commenter’s support on
these changes. We note, however, that
we cannot prevent an institution from
closing when it loses accreditation since
many students could not continue their
enrollment without access to title IV
funds. Also, loss of accreditation is a
circumstance that enables students to
seek and receive a closed school loan
discharge. The Department does not
determine whether an institution is
open or closed. The Department
determines an institution’s eligibility to
participate in the title IV programs and
recognizes that, in many instances, the
loss of title IV eligibility makes it
impossible for an institution to continue
educating students.

Changes: None.

Comments: One commenter noted
with regard to the proposed revisions to
§602.24(c)(2)(iii) that a school that is on
the verge of losing its recognition or
intends to cease operations may not
fully cooperate in carrying out teach-out
mandates, assurances to students may
not be implemented, and that expecting
an orderly transition is not always
realistic. The commenter believed the
Department should conduct a careful
review of previous terminations and
closures to see if there are lessons to
learn and apply.

Discussion: The Department agrees
with the commenter that an orderly
transition does not occur in all cases,
yet we strive for a transition that is as
smooth as possible. The Department has
examined, and will continue to
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examine, school closures so that we and
other triad partners can collectively
assist students impacted by closures.
Our experience suggests that students
are best served when they have options
to complete their program, including
through an approved teach-out plan or
teach-out agreement.

Changes: None.

Comments: One commenter
recommended that the Department
revisit proposed § 602.24(c), outlining
the circumstances under which an
accrediting agency must require an
institution to submit a teach-out plan.
The commenter urged the Department to
not rely on provisional certification as
an indicator of trouble—since that is not
always the case—and instead consider
identifying problem institutions as those
the Department has placed on HCM2 or
has taken action against under subpart
G of the General Provisions.

Discussion: We agree with the
commenter’s position that provisional
certification does not always indicate
trouble. However, we believe that
provisional certification imposes a
higher level of risk to students and
taxpayers and increases the likelihood
that a school closure might ensue. Some
accrediting agencies require all
institutions to keep teach-out plans on
file at all times. Teach-out plans do not
require an institution to take any action,
but instead to describe what the
institution would do, and potential
programs or institutions that could
accept students, if the institution closes.
Teach-out plans provide important
information to the Department and
States in the event of a school closure;
thus, it protects students and taxpayers
for institutions to have these plans on
file when the institution is provisionally
certified. The number of institutions on
HCM2 or subject to an action under
subpart G of the General Provisions
consistently remains small compared
with the number of provisionally
certified institutions. Keeping in mind a
teach-out plan acts as a preventive
measure, we do not agree with the
commenter that limiting the
requirement to such a small number of
institutions would help us achieve the
desired outcome. We seek, instead, to
identify institutions at risk for closure
and ensure that a plan is in place so that
the Department and States can assist
students in transitioning to new
programs and accessing their academic
records if their institution closes.

Changes: None.

Comments: One commenter
commended the Department for
considering and including parts of a
proposal submitted by negotiators
strengthening teach-out requirements,

securing teach-out agreements, and
putting protections in place for students
enrolled in schools at risk of closure,
but stated the proposal in the consensus
language does not go far enough in
guaranteeing students will have high-
quality teach-out options in the event
their school closes. The commenter
offered that the Department should
require teach-out agreements, not make
them optional, and we should clearly
distinguish when an institution needs
an agreement instead of just a plan. The
commenter further asserted that the
Department should require accrediting
agencies to secure teach-out agreements
when schools exhibit particular risk
factors. The commenter suggested that,
in the event of precipitous closure,
accrediting agencies have routinely
requested nothing more than teach-out
plans when an institution exhibits
warning signs, because under current
regulations, securing a teach-out
agreement is at the discretion of the
agency and almost never results in the
agency requesting a teach-out
agreement.

Discussion: We appreciate the strong
support from this commenter and the
non-Federal negotiators who worked
with us to create a more robust
framework to protect students. While
we seek to provide protections for
students affected by a school closure
and strive to assist with the transition to
high-quality academic programs, we
cannot guarantee students will have
high-quality teach-out options in the
event their school closes. However,
teach-out plans can be helpful to
students, States, and the Department
when a school closes and we are trying
to help students identify another
institution where they can complete
their program and obtain the records
they need to document their attendance
or prior degree completion at the closed
school.

We do not believe it is possible for
either the Department or the accrediting
agencies to force an institution to engage
in a teach-out agreement because such
an agreement requires a contractual
agreement between the closing school
and a continuing school. Neither the
Department nor an accrediting agency
can require a continuing institution to
enter into a teach-out agreement with a
closing institution, and in some
instances, the receiving institution in a
teach-out agreement will accept
students into some programs but cannot
accommodate students in all programs
or can accept some but not all students
into a particular program. Teach-out
agreements identify which students a
continuing school will receive, how
many credits it will receive in transfer,

and any financial arrangements required
to support the agreement. Neither the
Department nor an accrediting agency
can require an institution to accept
students or credits from another
institution. Moreover, the statute only
requires that institutions have teach-out
plans in place. We recently learned that
some accrediting agencies will not
review a teach-out agreement until the
closing school has closed—at which
point it may be too late to help students
complete their program. We clarify in
this regulation that agencies can and
should request that an institution
pursue teach-out agreements and review
teach-out agreements prior to a school’s
closure. However, we cannot force an
institution to enter into a contract with
another institution, or to accept students
into a program for which the receiving
institution believes the transferring
students are underprepared.

Changes: None.

Comments: One commenter expressed
concern about the Department’s
proposal to remove the required agency
review of institutional credit hour
policies as well as the specifics of how
an agency meets the requirements for
such review in § 602.24(f).

Discussion: We continue to believe
the agency review requirements are
unnecessarily prescriptive and
administratively burdensome without
significantly improving accountability
or protection for students or taxpayers.
However, we note that the definition of
“credit hour” in § 600.2 requires that
the amount of student work determined
by an institution to comprise a credit
hour be approved by the institution’s
accrediting agency or State approval
agency. Moreover, nothing precludes an
accrediting agency or State approval
agency from examining or questioning
an institution’s credit hour policies
either as part of a routine evaluation of
that institution’s academic programs or
as the result of specific concerns
brought to the attention of the
accrediting agency.

Changes: None.

Due Process (§ 602.25)

Comments: Several commenters
questioned the reasoning behind the
proposed change to due process, stating
that the Department did not explain
how the change helps institutions
understand accreditation status
decisions. Further, the commenters
believed the proposed changes would
not clarify decisions issued by the
agency’s decision-making body for
institutions or programs. The
commenters contended that the
Department should not permit an
agency to re-evaluate its original
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decision if an appeals panel reverses it
but does not specifically remand the
decision. In such a case, these
commenters asserted, no further agency
action should be allowed.

Discussion: We considered views on
§602.25 similar to the commenters
during negotiated rulemaking. The
Department believes that the changes
sufficiently satisfy the intent of HEA
section 496(a)(6), which provides that
an agency must establish and apply
review procedures throughout the
accrediting process that comply with
due process. The Department permits
agencies to remand appeals panels’
decisions to the original decision-
making body for a final review. In the
event that an agency does remand the
decision to the original decision-making
body, the Department believes it is
important to require that the final
decision issued by that body be
consistent with the recommendations of
the appeals panel.

However, an appeals panel maintains
the option to amend an adverse action,
which could involve reaching a
different conclusion.

When the agency’s appeals panel
decides to remand the adverse action to
the original decision-making body, the
appeals panel must provide the
institution or program with an
explanation for any determination that
differs from that of the original decision-
making body. In the event that the
decision is remanded, any decision
issued by the original decision-making
body must act in a manner consistent
with the appeals panel’s decisions or
instructions.

These changes will ensure that
institutions or programs receive full
information regarding the decisions
pertaining to their accreditation status,
and that decisions remanded back to the
original decision-making body reflect
the appeals panel’s decision or
recommendation. Additionally, the
changes will provide that the original
decision-making body speaks for the
agency in addressing concerns raised in
a remand.

Changes: None.

Notification of Accrediting Decisions
(§602.26)

Comments: Several commenters
agreed with the proposal in § 602.26(b)
to reduce the amount of time within
which an accrediting agency must notify
State agencies and the Department
regarding any adverse action taken
against an institution so that these
entities are notified at the same time as
the institution. One commenter asked
for clarification of the “same time”
language to ensure that accrediting

agencies adhere to the spirit and intent
of the provision.

Discussion: We appreciate the
commenters’ support of the reduced
time to notify State agencies and the
Department and note that the term “at
the same time” would generally mean
within one business day and is
consistent with current regulations.

Changes: None.

Comments: Several commenters
agreed with requiring an institution to
disclose adverse actions to current and
prospective students within seven days.
However, one commenter noted that
disclosures that are hidden, inaccurate,
confusing, or misleading fail to provide
students with the information they need
to make informed decisions. The
commenter urged the Department to
take steps to ensure that disclosures
required under these regulations
provide actual, effective notice and
information that is accurate,
meaningful, and actionable to students
who may be unfamiliar with the
accreditation system and the meaning of
accreditation decisions and
terminology. The commenter also urged
the Department to ensure that the
disclosures continue for the duration of
the suspension or other adverse action
so that the disclosures are more likely
to reach all relevant students and
prospective students.

Discussion: We appreciate the support
and suggestions of the commenters. We
believe that providing initial
notification within seven days provides
transparency and protection to current
and prospective students. Institutions
are expected to maintain that disclosure
until the suspension or adverse action is
resolved. Beyond the Department’s
regulations, individual agencies often
set additional requirements for how and
where this information must be
disclosed.

The Department’s regulations refer to
the requirement that the agency must
disclose the action taken in a manner
that is clear, factual, and timely.

Changes: None.

Comments: One commenter disagreed
with the proposed requirement to
reduce the amount of time an
accrediting agency has available to
inform State agencies and the
Department when an institution
voluntarily withdraws from
accreditation or preaccreditation or
allows either to lapse from 30 to 10
days. The commenter stated that 10
days is unreasonable and places an
unnecessary burden on agencies.

Discussion: We appreciate the
commenter’s concerns; however, we
believe that decreasing the notification
timeframe to 10 days provides needed

protections to students and taxpayers.
The prompt notification of these
changes is of critical importance to
entities responsible for ensuring an
institution’s authority to operate or, in
the case of the Department, to ensure
that the institution continues to be able
to participate in title IV programs.
Changes: None.

Other Information an Agency Must
Provide the Department (§ 602.27)

Comments: One commenter disagreed
with the proposed elimination of the
requirement that an accrediting agency
provide to the Department any annual
report that it produces as well as the
change to require an accrediting agency
to consider any contact with the
Department as confidential only where
the Department determines a
compelling need for confidentiality. The
commenter stated that these changes
lack a reasoned basis. Another
commenter agreed with the Department
making the determination regarding
confidentiality as it would allow the
Department to determine the
appropriate classification under Federal
law.

Discussion: The Department has
created monitoring tools that provide it
with more real-time data and
information to evaluate an agency. By
the time an agency publishes an annual
report, the data is often stale and
unhelpful to the Department. We
believe that eliminating the requirement
to provide an annual report does not
affect the Department’s ability to
monitor agencies and will increase
efficiency and reduce administrative
burden.

Changes: None.

Severability (§ 602.29)

Comments: None.

Discussion: We have added §602.29
to clarify that if a court holds any part
of the regulations for part 602, subpart
B invalid, whether an individual section
or language within a section, the
remainder would still be in effect. We
believe that each of the provisions
discussed in this preamble serve one or
more important, related, but distinct,
purposes. Each provision provides a
distinct value to the Department, the
public, taxpayers, the Federal
government, and institutions separate
from, and in addition to, the value
provided by the other provisions.

Changes: We have agded §602.29 to
make clear that the regulations are
designed to operate independently of
each other and to convey the
Department’s intent that the potential
invalidity of one provision should not
affect the remainder of the provisions.
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Activities Covered by Recognition
Procedures (§ 602.30)

Comments: One commenter objected
to the Department’s proposal to
eliminate this provision. The
commenter argued that, although the
Department stated that the provisions in
the current regulations in this section
duplicate other regulatory provisions,
we have failed to identify which
sections in part 602 cover these
activities. The commenter asserted that
this is because these sections do not
exist.

Discussion: The recognition activities
procedures that we removed in § 602.30
duplicate provisions in §§602.31(a),
602.31(b), 602.31(c), 602.19(e), and
602.33. The sections are referenced
within §602.30 in the current
regulations and are contained within
these regulations at the same cited
locations.

Changes: None.

Agency Submissions to the Department
(§602.31)

Comments: Several commenters
disagreed with proposed changes to
§602.31(a)(2). One commenter stated
that the Department’s proposal to
eliminate a requirement that accrediting
agencies submit not only documentation
of compliance with the recognition
criteria, but also evidence that the
agency ‘“‘effectively applies those
criteria” conflicts with the statute as it
requires that the Secretary limit,
suspend, terminate, or require an agency
to come into compliance if she
determines that an accrediting agency or
association has failed to effectively
apply the criteria. Another commenter
noted that this is a fundamental part of
the application process.

Discussion: The changes to
§602.31(a)(2) continue to require the
agency to provide documentation as
evidence that the agency complies with
the criteria for recognition listed in
subpart B of this part, including a copy
of its policies and procedures manual
and its accreditation standards. The
Department staff will analyze the
information submitted, in accordance
with the procedures described in
§602.32, which include the current
requirement to assess observations from
site visits to gauge the efficacy of the
agency’s application of the criteria,
rather than a simple attestation of that
fact in the documentation submitted by
the agency. In keeping with the
statutory requirement, if the Secretary
determines that an accrediting agency or
association has failed to effectively
apply the criteria in this section, or is
otherwise not in compliance with the

requirements of this section, the
Secretary will limit, suspend, or
terminate the Department’s recognition,
or require an agency to come into
compliance.

The regulations also recognize that, in
some instances, an agency may not have
the need to apply a particular policy,
standard, or procedure during its
recognition review period. In such
instances, the agency should not be
found to be noncompliant if it has the
appropriate policy in place but has not
yet had the need to implement it. For
example, if no institution during the
five-year review period has appealed a
negative decision, the agency cannot
prove that it follows its appeal
procedures, but this does not indicate
that the agency is noncompliant.
However, if the agency has had occasion
to implement a given policy, it must do
so effectively.

Changes: None.

Comments: Commenters agreed that
accrediting agencies should redact
submissions of personally identifiable
information (PII) and other sensitive
information to prevent public disclosure
of PII while facilitating access to
documentation. One commenter stated
that the Department should better
identify what it means by PII before it
requires agencies to perform the
redaction.

Discussion: We thank the commenters
for their support on this proposed
change. We believe that those who work
with “personally identifiable
information” generally understand what
it includes, which is any data that could
potentially identify a specific
individual.

PII is defined in 2 CFR 200.79 as
information that can be used to
distinguish or trace an individual’s
identity, either alone or when combined
with other personal or identifying
information that is linked or linkable to
a specific individual. Some information
that is considered to be PII is available
in public sources such as telephone
books, public websites, and university
listings. This type of information is
considered to be Public PII and
includes, for example, first and last
name, address, work telephone number,
email address, home telephone number,
and general educational credentials. The
definition of PII is not anchored to any
single category of information or
technology. Rather, it requires a case-by-
case assessment of the specific risk that
an individual can be identified. Non-PII
can become PII whenever additional
information is made publicly available,
in any medium and from any source,
that, when combined with other
available information, could be used to

identify an individual. We do not
believe that we need to further define
PIIL.

Changes: None.

Comments: Another commenter stated
that changing the timeframe to reapply
for recognition to 24 months prior to the
date on which the current recognition
expires is unreasonable noting that in 24
months the information provided may
be out of date. The commenter
contended that the reason for the change
likely has to do with understaffing at the
Department.

Discussion: The Department disagrees
with the commenter. To the contrary,
the 24-month timeframe provides ample
opportunity for an agency, if found
deficient in its policies and procedures,
to update them as necessary to meet the
Department’s requirements. It also
affords Department staff the opportunity
to follow an individual accreditation
decision from beginning to end,
meaning that staff can observe both the
site visit and the final agency decision
for a single institution.

The current timeframe makes it
impossible for staff to observe the
decision-making body considering the
same institution for which the staff
observed a site visit. Agencies will be
able to provide the Department with
information if updates occur during the
24-month period. Presently, there is no
stated timeframe in the regulations, and
providing 24 months allows the
Department to perform a more thorough
review of the agency and its activities.

It also provides the agency sufficient
time to make corrections to policies and
procedures in order to come into
compliance.

Changes: None.

Comments: One commenter noted
that the Department proposes moving
aspects of the recognition process to an
on-site review, but it provides no
explanation of how it will ensure
adequate maintenance of records. The
commenter asserted that this lack of
records, which will impede NACIQI in
its ability to review the record for its
decision and shield the Department
from accountability, violates the law.

Discussion: We appreciate the
commenter’s concerns. Department staff
will document the on-site review,
including a description of documents
reviewed, an explanation of how those
documents support the staff finding,
and in the event of a negative finding,
will require staff to make copies or
upload a sample of documents that
provide evidence to support a staff
finding or recommendation. This will be
included in the agency review and will
be provided to NACIQI for their review
of the agency.



58878

Federal Register/Vol. 84, No. 212/Friday, November 1, 2019/Rules and Regulations

The Department proposed this change
in methodology in response to
recommendations made by the Office of
the Inspector General (OIG or IG) in its
June 27, 2018 report, U.S. Department of
Education’s Recognition and Oversight
of Accrediting Agencies.26 The OIG
report expressed concern that agencies
are able to provide examples of their
best work in deciding on their own
which documents to include as
evidence in their petition for
recognition or renewal of recognition.
Instead, OIG recommended a
representative sample of documents that
accurately reflect a complete picture of
the agency’s work. Moreover, the IG
expressed concern that staff do not
review an appropriate number of
institutional or programmatic decisions
relative to the number of institutions or
programs the agency accredits.

The IG recommended that the
accreditation group use risk-based
procedures and readily available
information to identify the specific
institutions and an appropriate number
of institutions that each agency must
use as evidence to demonstrate that it
had effective mechanisms for evaluating
an institution’s compliance with
accreditation standards before reaching
an accreditation decision.

The IG further recommended that the
OPE accreditation group adopt written
policies and procedures for evaluating
agency recognition petitions that
incorporate the elements of the
recommendation described above and
address specific documentation
requirements to include each selected
school’s complete self-study report and
the agency’s site visit report and
decision letter; and adopt a risk-based
methodology, using readily available
information, to identify high-risk
agencies and prioritize its oversight of
those agencies during the recognition
period. These regulations and the June
2019 update to the Accreditation
Handbook achieve these objectives.

The Department is concerned that
already petitions include tens of
thousands of pages and adding to the
size of petitions creates a number of
practical challenges including demands
of agency and staff time. As a result, the
Department has determined that by
receiving lists of upcoming
accreditation decisions 24 months in
advance of the recognition decision,
staff will have more opportunities to
participate in site visits or observe
agency decisions regarding institutions
that have demonstrated risk
characteristics. In addition, by

26 www2.ed.gov/about/offices/list/oig/
auditreports/fy2018/a09r0003.pdf.

performing an on-site review, staff can
review sections or excerpts of more
documents, meaning that their review
will include consideration of a larger
number of member institution or
program files.

Changes: None.

Procedures for Department Review of
Applications for Recognition or for
Change of Scope, Compliance Reports,
and Increases in Enrollment (§ 602.32)

Comments: Commenters stated that
the Department should continue its
practice of having career staff provide a
draft report to agencies it reviews
because the Department provides no
reason to eliminate the practice.

Discussion: The regulations provide
that, if an agency is required to be
reviewed by the NACIQI under
§ 602.19(e), the Department will follow
the process outlined in § 602.32(a)
through (h) which includes a provision
for a draft report to the agency.
However, the regulations do not require
staff to make a preliminary
recommendation regarding an agency’s
recognition status at the time of issuing
a draft report. Only after considering the
agency'’s response to the draft staff
report, including additional evidence
provided by the agency, and performing
its on-site review(s) should staff make a
recommendation regarding an agency’s
recognition status.

Changes: None.

Comments: One commenter stated
that under proposed § 602.32(b), the
Department would only require that an
accrediting agency provide letters from
educators and institutions to show wide
acceptance of the agency. However, the
commenter suggested that both of those
parties may have a conflict of interest in
providing acceptance of the agency if
they are an institution or work for an
institution that is accredited by the
agency. Further, the commenter stated
that the requirement to show wide
acceptance was not only applicable to
initial approval, but also re-recognition.
The commenter suggested that letters
should not be used if all three come
from the same institution and that the
Department should justify why this
provision should not apply to continued
recognition.

Discussion: We appreciate the
comments on this topic; however, once
an agency has been recognized, the fact
that it has member institutions serves as
evidence that the agency is valued by
institutions and educators. It is
important to request support from
educators and institutions during the
review of an application for initial
recognition since the Department needs
to be sure that the agency is likely to

maintain a healthy membership and is
not being created for the purpose of
accrediting a single institution. We
believe the original widely accepted
standard in § 602.13 was too subjective
and was unclear about how many letters
would be required to meet the standard.
In some instances, agencies submitted
multiple documents in support of their
wide acceptance, yet staff found the
agency to be out of compliance. In
addition, this requirement could be
used strategically by educators,
licensing boards, and other agencies to
block competition either among
institutions or within the labor pool by
narrowing available opportunities or the
number of individuals who qualify for
them. It is also possible that an agency
that accredits a small number of
programs or institutions could be a
reliable authority on institutional
quality, but because of the narrow scope
of its work, lacks wide acceptance
outside of the institutions for which it
provides accreditation due to a lack of
knowledge about the area by others, or
due to philosophical differences in
approach. The proposed change would
streamline the current wide acceptance
requirement while keeping guardrails
for the initial recognition of an agency
by ensuring they can demonstrate
acceptance from the constituencies most
relevant to them. The Department
expects that letters of support reflect the
wide variety of constituencies the
agency serves but does not believe one-
size-fits-all regulatory requirements
align with statutory authority, nor
would they improve accrediting agency
quality. The Department believes this
requirement is most appropriate during
initial recognition because it helps
validate that there is a need for a newly
recognized agency.

Changes: None.

Comments: One commenter stated
that the current § 602.32(d) specifies
that final judgments on the merits by a
court or administrative agency in
complaints or legal actions against an
accrediting agency are determinative of
compliance. The commenter stated that
the proposal to merely consider such
final judgments is a significant change
to the Department’s procedures, and
that the Department’s explanation that
the proposed change reflected the view
of the Department and several
committee members did not provide a
justification that meets the burden of the
APA.

Discussion: Current §602.32(d)
specifies that “Department staff’s
evaluation of an agency may also
include a review of information directly
related to institutions or programs
accredited or preaccredited by the
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agency relative to their compliance with
the agency’s standards, the effectiveness
of the standards, and the agency’s
application of those standards.” The
proposed change in this section does
not substantively change this
requirement. Moreover, there is no
mention of the results of a final
judgment on the merits by a court or
administrative agency anywhere in the
current regulations in part 602. The
language referenced in the new
regulations at § 602.32(d)(2) states that
complaints or legal actions against an
accredited or preaccredited institution
or programs accredited or preaccredited
by the agency may be considered but are
not necessarily determinative of
compliance. This change was necessary
to ensure that institutions and agencies
have due process rights and benefit from
the presumption of innocence such that
allegations alone do not suffice as
evidence of noncompliance.

Changes: None.

Comments: One commenter requested
that the Department clarify what is
meant, in § 602.32(e), by the statement:
“that the agency was part of a concerted
effort to unnecessarily restrict the
qualifications necessary for a student to
sit for a licensure or certification
examination or otherwise be eligible for
entry into a profession.” Another stated
that the Department provided no
evidence that unnecessary qualifications
are being imposed on students to sit for
licensure or for certification and that the
Department is trying to link the changes
in §602.32(e) and (k) in order to prevent
accrediting agencies from working with
licensing bodies and States to prohibit
discrimination.

Discussion: The purpose of the change
is to limit symbiotic relationships
between accrediting agencies,
institutions, and licensing boards,
which together may limit access to
professions by increasing education
requirements without regard for
consumer cost to the benefit of agencies,
institutions, and licensing boards.

The Department views such behavior
as anticompetitive and contrary to the
spirit, if not letter, of the “separate and
independent” provisions in HEA
section 496 as well as to basic fairness
and the goals of the HEA, namely, to
expand opportunity to Americans.

In other instances, accrediting
agencies may have formed such a close
relationship with licensing boards that
there is no opportunity for a new agency
to form. Licensing boards may require
individuals to have graduated from an
institution approved by a specific
accrediting agency to qualify for
licensure. As a result, institutions—who
want their graduates to obtain

licensure—would not choose an agency
who could not fulfill that licensure
obligation. It may be difficult to
sanction an agency that is the only
agency providing the programmatic
accreditation necessary for a graduate’s
entry into the workforce. Again, the
Department places far greater
importance on the acquisition of
knowledge and skills than on how such
knowledge and skills were acquired.

Changes: None.

Comments: One commenter stated
that the Department failed to give an
example, in connection with proposed
§602.32(e), of how an accrediting
agency deprived a faith-based
institution of accreditation because of
its religious mission. The commenter
stated that proposed § 602.32(e) would
allow faith-based institutions to have
their own accrediting agency,
questioned what quality controls would
exist for such an agency, and asserted
that faith-based institutions should be
required to adhere to the same academic
standards as secular schools. Another
commenter stated that the proposed
regulations were not clear as to when an
institution could make a complaint to
the Department that its mission had
been a negative factor in an accrediting
agency’s decision which could lead to
confusion for accrediting agencies.

Discussion: We believe the
commenters may have intended to refer
to §602.18(b)(3) rather than § 602.32(e).
Although the Department does not have
evidence that faith-based institutions
have been deprived of accreditation
because of their religious missions, we
have seen instances in which agencies
have proposed changes to their
standards that would have prevented
those institutions from following the
tenets of their faith. Faith-based
institutions were successful in blocking
those changes, but if the accrediting
agency had not been responsive to the
requests of its faith-based members, the
change could have interfered with the
mission of a number of faith-based
institutions.

The Free Exercise clause of the
Constitution requires the Department to
ensure that faith-based institutions are
not deprived of access to Federal
programs because of the exercise of their
religious rights. A number of faith-based
institutions have expressed concern to
the Department that, while accreditation
has ultimately been granted, some
agencies have used accreditation to
force institutions to implement policies
and practices that may align with
popular opinion, but may not be
consistent with the tenets of their faith.
Likewise, RFRA requires that the
Federal government not substantially

burden religious exercise unless it is the
least restrictive means of furthering a
compelling government interest. We are
taking proactive steps to ensure that
discrimination does not occur against
faith-based institutions because of their
religious exercise. Agencies that
accredit faith-based institutions must
meet the same standards to obtain
recognition from the Secretary that are
applicable to all accrediting agencies
seeking the Secretary’s recognition. All
institutions have access to an existing
complaint process that provides an
opportunity for institutions to raise their
concerns, including concerns about
respect for their missions, to the
Department. These regulations do not
change the existing complaint process.

Change: None.

Comments: One commenter stated
that, because the regulations do not
specify how many or which criteria the
accrediting agency must meet to be
substantially compliant, the proposed
regulations may allow an agency to be
out of compliance with multiple criteria
and still be a gatekeeper for Federal aid.
Two commenters agreed with allowing
an agency to continue to be recognized
if it was in “‘substantial compliance”
because it would allow an agency a
four-year grace period to resolve any
regulatory lapse, and, as one commenter
noted, the language also ensures the
unfettered ability of Department staff to
re-escalate an issue, should it prove
more serious than initially determined.
The commenter also noted that the
Department would only use the
designation in cases where an agency
achieved compliance in all but a
technical sense.

Discussion: The Department disagrees
with the commenter who stated that the
“substantial compliance” standard
would allow a noncompliant agency to
continue to be recognized. An agency
that is out of compliance would not be
found to be substantially compliant.
However, in some instances an agency
may have been acting in accordance
with the Department’s requirements but
may have a written policy that does not
clearly articulate every aspect of the
agency’s policies or procedures. In other
instances, the agency may have the
correct policy in place and mostly acted
in accordance with the policy but may
be found to have a limited number of
instances when special circumstances or
employee error resulted in the agency
deviating from its written policy. In
other instances, a missing signature or
the use of language that is not precisely
the same as the language in the
Department’s regulations could result in
a finding of noncompliance although
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the agency’s actions meet the
Department’s requirements.

As one commenter noted, the
proposed language regarding the use of
monitoring reports for agencies that are
substantially compliant relates to
situations where there were technical
compliance issues, but the agencies
were meeting the spirit of the
requirements. Section 602.3 makes clear
that a monitoring report is required to
be submitted by an agency to
Department staff when the agency is
found to be substantially compliant but
needs to make a minor correction to its
policies or practices. The report must
contain documentation to demonstrate
that the agency is implementing its
current or corrected policies, or that the
agency, which is compliant in practice,
has updated its policies to align with
those compliant practices.

Changes: We have made no changes
as a result of this comment. However,
we have modified § 602.32 by
condensing paragraphs (j) through (m),
removing redundant language,
including removing proposed
§602.32(k), which was identical to
proposed § 602.32(e), and clarifying the
process Department staff follow in their
review of applications for recognition or
for change of scope, compliance reports,
and increases in enrollment.

Procedures for Review of Agencies
During the Period of Recognition
(§ 602.33)

Comments: Several commentators
stated that the proposed rules regarding
the application process would make it
more difficult for the Department to
remove ineffective accrediting agencies
that serve as gatekeepers for title IV aid.
One commenter stated that the concept
of a monitoring report for accrediting
agencies that are “‘substantially in
compliance” rather than fully meeting
all requirements was a broad term that
had no basis in statute. The commenter
stated that the process would allow
Department staff to make decisions
without full transparency and public
accountability versus a “typical full
agency review.”

Discussion: The Department’s
intention in introducing the monitoring
report is to enable accrediting agencies
to more effectively resolve instances of
minor exceptions to full compliance.
Furthermore, we believe that the use of
monitoring reports will increase the
likelihood of identifying and correcting
minor problems before they become
larger problems.

An accrediting agency that is failing
to meet the Department’s criteria for
recognition remains subject to
withdrawal of recognition. The

Department has not yielded its authority
or forfeited its responsibility for
assuring that accrediting agencies are
qualified gatekeepers of title IV aid.
While the statute does not specify
“substantial compliance” as a status for
accrediting agency recognition, it does
not preclude the Secretary from making
this designation and for many years
substantial compliance was the standard
used by the Department during
recognition reviews. The introduction of
the monitoring report and designation of
substantial compliance provides the
Department with more efficient and
effective tools and methods to address
minor deviations in process or
procedures to ensure full compliance. It
is also important to note that the
monitoring report increases the level of
transparency for recognition or
accreditation decisions as it provides
evidence that any minor omissions or
inconsistencies are resolved, and that
policies and procedures are put in place
to prevent future inconsistencies. The
monitoring report will be employed in
situations where the accrediting agency
is substantially compliant and requires
only minor actions or sufficient time to
come into full compliance.

Changes: None.

Comments: Regarding proposed
changes to §602.33(c), one commenter
stated that an on-site “spot check” of
records during a visit may not be
sufficient to understand an agency’s full
body of work during a review period.
The commenter also noted that the
Department must also have sufficient
staff to handle the workload should
these rule changes increase the number
of agencies that need to be reviewed and
monitored. The commenter supported
the provisions that require the
Department, for issues that cannot be
resolved by Department staff, to seek
public comment, make a
recommendation to NACIQI, and,
ultimately, refer the issue for Secretarial
action; however, the commenter felt that
the Department’s decision to continue
or not continue monitoring should also
be public. One commenter stated that
the Department should do more to
monitor competition between
accrediting agencies.

Discussion: We disagree that the
provisions of § 602.33(c) constitute a
“spot check.” The regulations will
require the Department staff to conduct
a thorough review and analysis of
identified areas of concern or
inconsistency. The on-site review is
designed to increase the quality and
scope of documents staff review, based
on institutions or actions selected by
staff, while reducing the burden of
uploading thousands of pages of

documents that may not be responsive
to staff’s specific concerns or questions.
We appreciate the commenter’s support
for the provisions that require escalation
of unresolved issues to NACIQI and
believe that this process affords
sufficient and appropriate transparency
to the public. In response to the
commenter who believed the
Department should make its decision
regarding the continuation of
monitoring public, we reiterate that we
will use the monitoring report for minor
omissions or inconsistencies that we do
not believe are cause for public concern.

The Department seeks to acknowledge
and correct even small deviations from
standard practice to ensure that they are
resolved before becoming larger
problems, while at the same time not
creating unnecessary work for the
agency or taking time from a NACIQI
meeting that would be better spent
focusing on agencies with more serious
compliance concerns.

With regard to the commenter’s
concern that these regulations will
reduce the stringency of the
Department’s oversight, we believe
instead that these new regulations
provide greater opportunities for the
Department to take necessary action
against an accrediting agency. For
example, when institutions were limited
to selecting an agency based on their
location, and entire regions of the
country were accredited by a single
accrediting agency, the Department
would have been reluctant to withdraw
recognition from a regional accrediting
agency, leaving an entire region of the
country without a comprehensive
institutional accrediting agency. The
Department believes there is always a
small risk that some agencies may feel
pressured to lower standards in order to
attract more member institutions.
However, the Department does not
believe this risk will grow as a result of
these regulations and, as always, will be
vigilant in monitoring agencies that
insufficiently monitor the quality of the
institutions and programs they oversee.
The Department believes that by
reducing unnecessary administrative
burden from the recognition process,
accrediting agencies can devote more
time and resources to their primary
responsibility of overseeing institutional
quality and the student experience.

The Department will perform risk-
based analysis and review of agencies,
including between official renewal of
recognition activities, when we detect
signs of risk through our various
monitoring and program review
activities. Through these revised
processes, the Department believes it
will be able to more effectively identify
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and act against agencies that may be at
risk of reducing rigor and causing harm
to students and taxpayers.

Changes: None.

Comments: One commenter stated
that the Department proposes
eliminating a requirement that it review
an agency at any time at the request of
the NACIQI and that it does not mention
this change in the NPRM. The
commenter stated that the Department
provides no reasoning or justification
and appears not to have discussed this
change during the rulemaking. The
commenter stated that it is particularly
problematic given the proposal to
conduct monitoring reports without
input or review from NACIQI.

Discussion: The regulations do not
eliminate an investigation at the request
of NACIQI. This requirement is
addressed in § 602.33(a)(2), which
requires Department staff to act on
information that appears credible and
raises concerns relevant to the criteria
for recognition. Thus, if NACIQI were to
make a credible request, based on
evidence of risk, the Department staff
would act on this request and initiate a
review or investigation.

Changes: None.

Senior Department Official’s (SDO’s)
Decision (§ 602.36)

Comments: A few commenters
opposed the additions to the types of
decisions the SDO may make in
§602.36(e), such as approving agencies
for recognition and approving
recognition with a monitoring report.
These commenters feared the change
would impede the Department’s ability
to perform an appropriate oversight
function over accrediting agencies.
Additionally, these commenters
believed this change would conceal
important monitoring of agencies not
only from NACIQI, but also from the
public. These commenters requested
that the Department abandon these
changes and fully review and evaluate
accrediting agency performance.

Discussion: The Department believes
that creating required monitoring
reports provides an additional tool to
ensure accrediting agency compliance
with recognition criteria. Under the
current regulations, when the
Department identifies minor omissions
or inconsistencies in an agency’s
standards, policies, or procedures, the
Department may not take action because
the required action would be
unjustifiably severe. On the other hand,
the Department has sometimes
determined a seasoned accrediting
agency to be noncompliant because a
single form was left unsigned or changes
in board membership temporarily

change the ratio of board participants.
By adding the substantial compliance
determination and a required
monitoring report, the Department has
the opportunity to award continuing
recognition and continue to address
minor irregularities or omissions. We
will restrict the use of the monitoring
report to instances when an agency has
demonstrated substantial compliance
and limit its use to low-risk situations.
The monitoring report, for example,
could include documentation to show
that an agency has updated its written
policies and procedures to align with its
current practice, to ensure that controls
have been put in place to make sure that
all documents are properly signed, or to
demonstrate that minor deviations that
were made in order to accommodate
students in unusual circumstances have
not become standard practice.

The decisions of the SDO are
predicated on demonstrated compliance
or substantial compliance with the
criteria for recognition listed in subpart
B of this part. Those decisions do
include a wide range of determinations
including, but not limited to, approving
for recognition; approving with a
monitoring report; denying, limiting,
suspending, or terminating recognition;
granting or denying an application for
an expansion of scope; revising or
affirming the scope of the agency; or
continuing recognition pending
submission and review of a compliance
report. These decisions are based on the
SDO’s assessment of the agency’s
petition for recognition, Accreditation
Group staff analysis and agency
response, and the NACIQI review.

Changes: None.

Comments: A few commenters also
criticized the changes in § 602.36(e) and
(f) that allow the SDO to determine that
an agency is compliant or substantially
compliant. These commenters expressed
concern that a determination of
substantial compliance represents a
weakening of protections or the
allowance of agency inaction.

A few commenters specifically
disagreed with the change in
§602.36(e)(1)(i) allowing the SDO to
determine that the agency has
demonstrated compliance with a
standard when an agency has required
policies and procedures in place but has
not had an opportunity to apply them.
These commenters believed that this
change violates the HEA, which they
claimed requires the Department to act
within 12 months or remove the
agency’s recognition if it does not
comply or effectively apply required
criteria. One commenter suggested that
agencies could continually create new
standards to avoid a Department finding

for failure to follow their standards.
Two commenters suggested that the
Department withdraw this change.

Discussion: We disagree with the
commenters who argued against
allowing the SDO to determine an
agency to be compliant or substantially
compliant. The provision still requires
that the SDO make a compliance
determination. We do not believe that
this weakens the standard. Instead, we
believe it allows the SDO to raise
concerns about even small irregularities
or omissions, and require the agency to
resolve them, while at the same time
allowing NACIQI to focus their time on
agencies with clear areas of
noncompliance.

We also disagree with the commenters
who opposed allowing the SDO to
determine that an agency demonstrated
compliance when the agency had the
required policies and procedures in
place but had not had the opportunity
to apply them. We do not believe it is
appropriate to penalize an accrediting
agency that has the appropriate policies
in place but has not had the need or
opportunity to apply those policies
during the review period. For example,
a small accrediting agency may have
policies in place to evaluate an
expansion of scope at a member
institution to include distance learning,
but it may have no members that
participate in distance learning or that
add distance learning during the review
period. Similarly, an agency may have
a change-of-control policy in place, but
it may not have had an institution that
requested consideration of a change-of-
control during the review period, and
the agency would have had no need to
implement the policy. Accrediting
agencies with a small number of
members may have few or even no
institutions that go through an initial
accreditation or renewal of accreditation
review during the agency’s five-year
recognition review period since
agencies typically accredit institutions
every 10 years.

The Department believes that this is
consistent with statute, which requires
an agency to have accredited or
preaccredited only one institution prior
to being eligible for recognition. It is
unlikely that an accrediting agency
would be required to implement all of
its policies in the course of accrediting
or preaccrediting a single institution,
which makes it clear that Congress did
not expect that each agency would be
required to implement every policy
during each review cycle. This is not a
change in policy because staff have
considered these instances to meet the
standard for compliance; however, the
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Department seeks to codify this practice
in these regulations.

To be clear, this policy does not
ignore instances when an agency elected
to ignore a problem and not implement
its written policies, but instead takes
into account that agencies may not need
to exercise every one of its policies
during a five-year review period, and
that is not a violation of the
requirements of the HEA. In such a case,
the Department will review the policies
and procedures in place to be sure they
comply with the Department’s
requirements. In addition, as soon as the
need to apply that policy arises, the
agency will be required to notify the
Department so that the Department has
the opportunity to conduct an
evaluation of the agency’s application of
the policy. The agency has not failed to
comply if it has not had the need or
opportunity to apply a particular policy,
as long as it has a policy in place and
implements it properly if and when the
need arises.

Changes: None.

Severability (§ 602.39)

Comments: None.

Discussion: We have added §602.39
to make clear that, if any part of the
regulations for part 602, subpart C,
whether an individual section or
language within a section, is held
invalid by a court, the remainder would
still be in effect. We believe that each of
the provisions discussed in this
preamble serve one or more important,
related, but distinct, purposes. Each
provision provides a distinct value to
the Department, the public, taxpayers,
the Federal government, and
institutions separate from, and in
addition to, the value provided by the
other provisions.

Changes: We have added § 602.39 to
make clear that the regulations are
designed to operate independently of
each other and to convey the
Department’s intent that the potential
invalidity of one provision should not
affect the remainder of the provisions.

Secretary’s Recognition Procedures for
State Agencies

Criteria for State Agencies (§ 603.24)

Comments: One commenter
supported the Department’s removal of
the requirement for State agencies that
function as accrediting agencies to
review and evaluate institutions’ credit
hour policies. This commenter agreed
with the Department that the
requirement adds burden without
evidence of increased accountability,
benefit to taxpayers, or assistance to
students.

Discussion: We thank the commenter
for the support of the removal of this
provision. We believe that it is
beneficial to reduce burden when it
does not jeopardize accountability.

Changes: None.

Comments: One commenter
challenged the Department’s assertion
that the requirements were “overly
prescriptive” and did not agree that
State agencies functioning as accrediting
agencies needed fewer restrictions in
this area.

Discussion: The Department
maintains its position that the
requirements in § 603.24(c) to review
policies related to credit hours are
overly prescriptive and that the State
agency serving as an accrediting agency
should have autonomy and flexibility to
work with institutions in developing
and applying credit-hour policies. This
change does not, as some commenters
suggested, remove all oversight of
institutions in this area (see the
discussion above related to § 602.24).
Instead, it provides for more flexibility
and treats State agencies that serve as
accrediting agencies the same as other
agencies.

Changes: None.

Severability (§ 603.25)

Comments: None.

Discussion: We have added §603.25
to clarify that if a court holds any part
of the regulations for part 603, subpart
B, invalid, whether an individual
section or language within a section, the
remainder would still be in effect. We
believe that each of the provisions
discussed in this preamble serve one or
more important, related, but distinct,
purposes. Each provision provides a
distinct value to the Department, the
public, taxpayers, the Federal
government, and institutions separate
from, and in addition to, the value
provided by the other provisions.

Changes: We have added § 603.25 to
make clear that the regulations are
designed to operate independently of
each other and to convey the
Department’s intent that the potential
invalidity of one provision should not
affect the remainder of the provisions.

Standards for Participation in the Title
IV, HEA Programs

End of an Institution’s Participation
(§ 668.26)

Comments: Several commenters
supported allowing institutions to
award and disburse title IV aid for up
to 120 days following the end an
institution’s eligibility. These
commenters noted that this would allow
more students to complete their

academic programs at the institution
they selected without the disruption
involved in relocating to another
institution. One commenter also
expressed that this change benefits
closing institutions by providing
continuity and strong oper